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THE BRITISH NORTH AMERICA (NO. 2) ACT, 1949 


ANADA has now embarked upon the difficult process of bringing 
to her shores that ultimate legislative authority which, in spite of 
her complete political autonomy, has continued to rest in the Parliament of 
the United Kingdom, and which has from time to time been invoked for the 
purpose of amending the British North America Act. When that Act was 
adopted in 1867 no amending procedure was included; the practice of 
making constitutional changes by petitioning for special enactments in 
London, already established before 1867, was continued; and section 7 of 
the Statute of Westminster, 1931 preserved this anomalous situation at the 
request of Canada. On October 17, 1949 Prime Minister St. Laurent, 
employing the customary procedure, moved the adoption of a joint address 
praying His Majesty to cause a measure to be laid before the Parliament of 
the United Kingdom for the enactment of certain provisions granting a 
limited power of amendment of the Canadian constitution to the Parliament 
of Canada. After approval of this joint address by the House of Commons 
on October 27 and by the Senate on November 9, a bill incorporating its 
provisions, with minor verbal changes,’ was introduced into the British 
Parliament and adopted by the House of Lords on November 22 and by 
the House of Commons on December 2, under the title of the British North 
America (No. 2) Act, 1949. Royal assent was given on December 16. Thus 
was completed, in short order, the first stage in the transfer of the amending 
power; the further steps necessary to complete the process were referred to 
a Dominion-provincial conference called to meet in Ottawa on January 
10th, 1950. 

The full text of the Act appears in “Notes and Documents” in this 
issue of JouRNAL. The operative section gives to the Parliament of 
Canada, as the first of its enumerated heads under section 91 of the British 
North America Act of 1867, power to legislate regarding: 


1. The amendment from time to time of the Constitution of Canada, except as 
regards matters coming within the classes of subjects by this Act assigned 


1Though these changes were verbal and not substantial the fact that any changes 


were made at all is a little surprising. They were not approved by the Canadian 
Parliament. 
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exclusively to the Legislatures of the provinces, or as regards rights or privileges 
by this or any other Constitutional Act granted or secured to the Legislature 
or the Government of a province, or to any class of persons with respect to 
schools or as regards the use of the English or the French language or as regards 
the requirements that there shall be a session of the Parliament of Canada at 
least once each year, and that no House of Commons shall continue for more 
than five years from the day of the return of the Writs for choosing the House; 
provided, however, that a House of Commons may in time of real or appre- 
hended war, invasion or insurrection be continued by the Parliament of Canada 
if such continuation is not opposed by the votes of more than one-third of the 
members of such House. 


The technique of amendment here provided is expressed in the simple form 
of a general federal power, subject to certain defined exceptions. The 
ordinary process of legislation is all that is required; that is to say, a bill 
approved by both Houses of Parliament and assented to by the governor- 
general. This will allow debate in committee, which is not possible on a 
joint address. Despite this simplicity, the adoption of the section raises many 
interesting points. 

It is clear that the refusal of the Canadian government to consult with 
the provinces before the adoption of the amendment, as urged by the Con- 
servative party and by several provincial premiers, indicates its rejection 
of the compact theory of Confederation. Mr. St. Laurent in effect admitted 
this in his opening speech on the joint address,’ though he stressed that his 
proposal involved no change except a change of the venue where the 
amendments can be made, since only matters “within the exclusive concern 
of the federal authorities” were being dealt with. As no one knows, however, 
just what such matters may be, and as the provinces might take a different 
view from that of the Canadian government, or even of the Supreme Court 
were the question referred to it, we must consider this unilateral action by 
the federal Parliament as further evidence against the claims of those who 
would treat the constitution as a compact, either in law or in political theory. 
Nevertheless, the calling of the Dominion-provincial conference in January, 
1950, to consider the proper technique for amendment of those parts of the 
constitution of joint concern to Ottawa and the provinces, recognizes, as 
was to be expected, a constituent role in the provincial legislatures. It is 
important to note that in Canada, as in the United States, the participation 
by provinces or states in the process of amendment does not necessarily 
indicate that the constitution is a compact. The American constitution is 
not so considered. 

In the first line of the amending clause occurs the expression “The 
Constitution of Canada,” and in the fifth line there are the words ‘“Consti- 
tutional Act.” These are, in technical language, novel phrases. Hitherto they 


“Canada, House of Commons, Debates (unrevised ed.), Oct. 17, 1949, at p. 835. 
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have been terms of political science rather than of Canadian constitutional 
law. In law we have spoken of the British North America Acts, 1867 to 
1949. Some important constitutional statutes are not included in such a 
description. For instance, the Ruperts’ Land Act of 1868, the Canada 
(Ontario Boundary) Act, 1889, the Canadian Speaker (Appointment of 
Deputy) Act, 1895, the Statute of Westminster, 1931, and others are already 
part of the constitution of Canada though not among the British North 
America Acts. By using the broader phrase the amending power is made to 
cover all statutes, orders-in-council, treaties, or judicial decisions which 
might be considered part of the total constitution. But, as Professor Clokie 
has pointed out, it is not easy to say where the Canadian constitution 
begins or ends.* 

As already noted, the federal amending power is an all-inclusive power, 
the “amendment from time to time of the Constitution of Canada,” subject 
to certain exceptions. The phrase “the Constitution of Canada’”’ includes 
the provincial constitutions. There is no separate “federal” constitution; the 
constitution is a single body of law setting up and apportioning authority 
to different organs of the state, some federal and some provincial. If the 
section had stopped there, it would have crystallized into law the present 
practice by which, through the joint address, Ottawa can secure any amend- 
ment it desires from the Parliament of the United Kingdom. But the 
section goes on to subtract from the generality of the opening words, and 
stipulates that the federal power of amendment shall not extend over: 
(2) Matters coming within the classes of subjects by this Act assigned ex- 
clusively to the Legislature of the provinces; (i) rights or privileges by 
this or any other Constitutional Act granted or secured to the Legislature 
or the Government of a province; (ii) or to any class of persons with respect 
to schools; (iv) or as regards the use of the English or the French language; 
(uv) or as regards the requirements as to the annual session of Parliament 
and the five-year term (provided that the House of Commons may extend 
that term under the prescribed conditions). - 

In thus limiting its amending powers the federal Parliament has indicated 
its willingness to give a protection to provincial and minority rights which 
did not formerly exist. Formerly, only convention restrained Parliament from 
requesting any amendment—even one affecting so fundamental a right 
as that to the two official languages in section 133 of the British North 
America Act. Now Parliament has withdrawn certain defined classes of 
matters from its competence, leaving them to be amended by a process to 
be agreed upon at the Dominion-provincial conference. Thus it has volun- 
tarily retreated, so to speak, from the position which, by subjecting the legal 


“H. McD. Clokie, “Basic Problems of the Canadian Constitution,” in (1942) 8 
Canadian Journal of Economics and Political Science 1. 
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supremacy of the Parliament of the United Kingdom to the conventional 
control of the Canadian Parliament, had accidentally resulted in giving 
Canada a federal constitution as flexible as the English constitution itself. 
However should there be a failure to achieve agreement on the amending 
procedure for matters falling within any of the excepted classes (i) to (v) 
above, then presumably the former conventional method of amendment in 
London after a joint address from Ottawa will continue. This would indeed 
create an anomalous situation, since Ottawa would then possess both pro- 
cesses of amendment itself—one, over exclusively federal matters, by its 
own legislation, and the other, over all other matters, by joint address that 
Westminster cannot refuse to implement. In either case a mere majority 
vote in both Houses is sufficient for the adoption of the amendment. There 
may be political wisdom in consulting with the provinces before adopting a 
joint address requesting an amendment affecting provincial rights, but there 
is certainly no legal necessity for so doing. 

In strict legal theory, of course, the Parliament of the United Kingdom 
would still have a ghostly legal authority over Canada even when full power 
to amend the constitution has been provided, since the British North 
America Acts will still remain British statutes, and the sovereign Parliament 
which gave Canada the amending procedures might later change them 
or repeal them. This point seems to have been appreciated by Mr. St. 
Laurent, for when he was asked by Mr. Fleming what there was to prevent 
the Parliament of Canada from disregarding the requirement of the two- 
thirds vote for a continuation of the life of Parliament beyond five years, 
and proceeding by mere majority vote to adopt an address asking the 
Parliament of the United Kingdom to suspend these sections of the consti- 
tution, the Prime Minister replied: “There would be nothing but the sense 
of responsibility that would have developed in the Canadian nation by 
exercising at home its control over its own affairs. There would be no 
other thing than that.”* He went on to say that it would be “distasteful” 
to members of Parliament to ask another parliament to take such a step. 
Perhaps he could have gone further and suggested that the Parliament 
of the United Kingdom might well refuse to follow the request contained 
in a joint address, if another procedure had already been provided for 
the particular amendment required. In other words, the concept of legal 
sovereignty in the British Parliament, the Kelsenian grundnorm of the 
whole Canadian constitution, may well be considered to have disappeared 
once the amending procedures are finally determined. This will be even 
more evident if a process for amending the amending clauses is also 
adopted, and if at the same time there is a statutory renunciation by the 


‘Canada, House of Commons, Debates, Oct. 20, 1949, at p. 959. See also Mr. 
Fleming’s comments, ibid., Oct. 27, 1949, at p. 1206. 
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Parliament of the United Kingdom of its authority over Canada. The 
ancient doctrine of the sovereignty of that Parliament has not disappeared 
by the mere enactment of the British North America (No. 2) Act, 1949. 

An examination of the five classes of matters excepted from the federal 
amending power ((i) to (v) above) raises a number of questions. Unlike 
the procedure for amendment suggested by the sub-committee of the 
Dominion-provincial conference of 1935,° in which the method for changing 
each specific article or group of articles of the British North America Act 
was carefully detailed, the method here enacted does not mention the 
sections by number but only by general content. Mr. St. Laurent stated to 
the House of Commons that “Care has been taken to avoid making any 
declaration as to where the dividing line might strike matters which are of 
provincial jurisdiction, those which are of federal jurisdiction, and those 
which are of joint concern to federal and provincial authorities.”* He 
pointed out that if, after this amendment, the Parliament of Canada were 
to do anything which anyone felt impinged on any of the rights or privileges 
guaranteed to the provinces, or on any educational or linguistic rights, the 
legislation could be challenged before the courts who would then decide 
whether or not the matter was within the jurisdiction of Parliament. In 
other words, litigation might precede, or follow, the political agitation 
needed to secure an amendment. The courts may thus select the procedure 
required for any particular constitutional change. This creates another 
element of rigidity, opens the door to many uncertainties, and thrusts upon 
the courts a novel duty seldom, if ever, found in federal states. 

It is perhaps not difficult to identify specifically what sections of the 
constitution are intended by the phrase “as regards the use of the English or 
the French language’”’—it refers to section 133 of the British North America 
Act, 1867, and to section 23 of The Manitoba Act,’ where alone such rights 
are given. The exception regarding educational privileges presumably 
refers to section 93 of the Act of 1867, and to those sections of the Manitoba, 
Saskatchewan and Alberta Acts which deal with this subject, as well as to 
the recent provisions in the schedule to the British North America Act of 
1949 relating to education in Newfoundland. But the matters excepted in 
classes (i) and (i) above do not lend themselves to easy identification. 
Matters “coming within the classes of subjects by this Act assigned ex- 
clusively to the Legislatures of the provinces” would seem to include all 


®The report of this sub-committee has never been published, but reference to its 
work is contained in Mr. St. Laurent’s opening speech: ibid., Oct. 17, 1949, at p. 833. 

“I bid., at p. 834. 

7Although this section was changed by the Legislature of Manitoba so as to make 
English the exclusive language of the Legislative Assembly (see Revised Statutes of 
Manitoba, 1940, c. 152), the validity of the change has never been tested in the 
courts, and the better view would seem to be that it was beyond provincial jurisdiction. 
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the sub-heads of section 92; it would therefore not be possible for Parliament 
alone to alter the provincial power of amendment of the provincial consti- 
tution in head 1 of section 92, though it would seem to follow that Parliament 
could alone change the office of the lieutenant-governor since this is denied 
to the provinces. Ottawa cannot subtract from “property and civil rights” 
by unilateral action, since these matters are exclusively provincial. Thus 
far no difficulty is evident. 

What, however, are we to say of the amendment of section 95 of the 
British North America Act, which gives a concurrent power to both Ottawa 
and the provinces over agriculture and immigration? These matters certainly 
are not “exclusively” assigned to the provinces. They are therefore not 
protected by this exception from federal amendment. They appear to be, 


of a province,’ and so must be protected from federal intervention under 
this wording. Provinces now have a right to make laws on these two subjects, 
even though they may have to give way to valid federal laws on the same 
subjects; such a right can therefore not be destroyed or changed by Parlia- 
ment alone. It would seem that the same answer would have to be given 
to the question of amendment of section 132 dealing with treaties. To 
implement Empire treaties is now an exclusive federal power, but should 
Ottawa change the word “Empire” to “Canadian”’—an amendment not 
apparently dealing with a provincial matter—the effect would be to sub- 
tract from the property and civil rights clause a power to implement 
Canadian treaties which has been placed there by judicial interpretation, 
thus again bringing the amendment within one or other of the exceptions. 
Such an amendment would therefore, on this analysis, be beyond the power 
of Parliament. These tentative answers to hypothetical questions are given 
merely to indicate some of the problems which immediately spring to mind 
and to which no authoritative answer can be given. Others may easily be 
imagined. 

An interesting possibility arises that the Parliament of Canada may have 
power to bind its successors by the adoption of the 1949 amendment. By 
section 7 of the Statute of Westminster the Colonial Laws Validity Act 
continues to apply to the British North America Acts; by section 5 of the 
Colonial Laws Validity Act a colonial legislature may alter its constitution 
provided it follows such procedures as “may from time to time be required 
by any Act of Parliament . . . or colonial law for the time being in force in 
the colony.” Hence a Dominion statute requiring the powers conferred by 
the 1949 Act to be exercised at all times by, say, a two-thirds vote, would 
be binding on all future sessions of the federal Parliament. 

It may be premature to anticipate at this stage the meaning and effect 
of this new federal power of amendment. Perhaps it will never be used, for 
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Mr. St. Laurent has indicated his willingness to seek its withdrawal if a 
satisfactory overall method of amendment can be devised.* One thing is 
clear; the techniques for changing the Canadian constitution within Canada 
appear likely to contain much complexity. Until now, when we have had no 
power to amend in Canada, convention has given us the simplest form, 
hesitant though we were to use it where provincial jurisdiction was affected; 
now that legal rules are being substituted for conventional practice, compli- 
cated forms are being adopted. One is inclined to think back, rather wistfully, 
to the remark Sir John A. Macdonald made during the Quebec Conference : 
“It [our constitution] should be a mere skeleton and framework that would 
not bind us down. We have now all the elasticity which has kept England 
together.” 

F. R. Scott 
Faculty of Law, 
McGill University. 


8See Constitutional Conference of Federal and Provincial Governments (Ottawa, 
1950), pp. 54-5, 68. 

J. Pope (ed.), Confederation: Being a Series of Hitherto Unpublished 
Documents Bearing on the British North America Act (Toronto, 1895), at p. 59. 








AMENDMENT OF THE BRITISH NORTH AMERICA ACTS IN 
RELATION TO BRITISH COLUMBIA, PRINCE EDWARD 
ISLAND, AND NEWFOUNDLAND 


UCH has been written about a “contract,” “compact,” or “treaty” 
which is not subject to amendment except with the consent 
of the “contracting parties,’ under which the first three British North 
American colonies, Canada, New Brunswick, and Nova Scotia, were 
united. It is not the purpose of this study to review the arguments pro and 
con. They have been analysed in the O’Connor Report, where both views 
are printed together with comments by Mr. W. F. O’Connor.’ I believe it 
is fair to say that today, no reasonable person holds the view that what was 
done in 1867 produced a “treaty” which cannot be amended without the 
unanimous consent of the contracting parties or their successors, any more 
than it may be validly alleged either, generally, that the new provinces have 
succeeded to the rights, if any in this respect, of the old colonies, or, 
specifically, that the provinces of Ontario and Quebec succeeded to the 
rights of the old colony of Canada. There are difficulties as to how Ontario 
and Quebec as separate entities can succeed to “treaty rights” of one former 
entity, as to who are the contracting parties, as to how the Dominion, if it 
is alleged to be a party, can be a party to something consummated before it 
existed, and so on. Politicians may, for political capital, continue to make 
much out of the theory, even if it lacks basis in law and in fact. It may be 
noted, however, that in 1949, at a time when the Conservative party strongly 
urged delay in the abolition of appeals to the Judicial Committee of the 
Privy Council and strongly opposed the amendment of the British North 
America Act to permit amendment within Canada on purely federal matters, 
one of its national newspaper supporters, the Globe and Mail, editorially 
accepted the idea of no compact, yet vigorously supported the delay and 
opposition. 

But there is now put forward another concept, not as something new, 
but as something which, in the absence of the general compact theory, may 
partially take its place. It is argued that, whether or not there was a compact 
in 1867, there certainly was in the case of each of the independent colonies 
which subsequently entered federation. The fact that neither British 
Columbia, Prince Edward Island and Newfoundland nor the three provinces 
subsequently carved out of western territory (Manitoba, Saskatchewan 
and Alberta) could have been parties to the “compact” in 1867 did 


‘Report to the Senate, Canada, Relating to the Enactment of the British North 
America Act, 1867, etc. by W. F. O'Connor (Ottawa, 1939), annex 4, at pp. 134-52. 
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not seriously worry the proponents of the general compact theory.’ In view 
of what has been said above, however, it is now alleged, by way of alter- 
native, that the terms of union by which these three colonies entered federa- 
tion constituted in each case a compact between the Dominion and the 
colony (to which the present province is presumably the successor), with 
the possible addition of the United Kingdom as a third contracting party. 
The result which is alleged to flow from this conclusion is that no amendment 
to the existing constitution—and the abolition of appeals to the Judicial 
Committee is cited as an illustration—can be made without the consent in 
each case of the contracting parties, specifically the present provinces of 
British Columbia, Prince Edward Island, and Newfoundland. The “peculiar 
position of British Columbia in Confederation” whereby that province 
“entered the Dominion on an entirely different basis from any other pro- 
vince’’—“‘the result of a triparte [sic] treaty between the Crown Colony of 
British Columbia, the Dominion of Canada and the Imperial Government’”® 
—is put forward, for example, as the reason why the consent of the 


province should be obtained before it is deprived of its “treaty rights.” Let 
us examine the position. 


The British North America Act, 1867, expressly provided for the ad- 
mission of these three colonies into federation, by order-in-council of the 
United Kingdom. Section 146 reads as follows :* 


146. It shall be lawful for the Queen, by and with the advice of Her Majesty’s 
Most Honourable Privy Council, on Addresses from the Houses of the Parlia- 
ment of Canada, and from the Houses of the respective Legislatures of the 
Colonies or Provinces of Newfoundland, Prince Edward Island, and British 
Columbia, to admit those Colonies or Provinces, or any of them, into the 
Union, and on Address from the Houses of the Parliament of Canada to admit 
Rupert’s Land and the North-Western Territory, or either of them, into the 
Union, on such terms and conditions in each case as are in the Addresses ex- 
pressed and as the Queen thinks fit to approve, subject to the provisions of this 
Act; and the provisions of any Order in Council in that behalf shall have 


effect as if they had been enacted by the Parliament of the United Kingdom 
of Great Britain and Ireland. 


It will be noted that in each case the admission was to be “on such terms 
and conditions . . . as are in the Addresses expressed and as the Queen 


2See, e.g., memorandum attached to letter from Mr. G. H. Ferguson, premier of 
Ontario, to the prime minister, the letter being dated September 10, 1930, where the 
following appears: “Further elaboration of this view is rendered unnecessary by the 
fact that it is not denied by any authority that the resolutions adopted by the Quebec 
Conference were in the nature of a compact or treaty between the provinces. When the 
Dominion came into existence it assumed all the obligations and conditions accepted 
on its behalf by its sponsors. Provinces subsequently attached to the Dominion, or 
established at its instance, under the provisions of the British North America Act, 
occupied the same relation towards the federal authority as the original parties to the 
compact of confederation” (O’Connor Report, annex 4, at p. 137). 

3See, e.g., an article by B. A. McKelvie, historian of the Native Sons of British 
Columbia, “B.C.’s Treaty Rights” in the Daily Province, Vancouver, Oct. 15, 1949, 
at p. 4. 41867, 30 & 31 Vict., c. 3. 
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thinks fit to approve, subject to the provisions of this Act.” It will be noted 
also that the terms of the order-in-council are to have effect as if enacted as 
a statute by the Parliament of the United Kingdom. It would appear, there- 
fore, that those responsible for section 146 conceived that separate terms of 
union might, and probably would, be agreed upon at the admission of each 
colony, that these terms would become part of a statute of the Parliament 
of the United Kingdom in the same way as the original act of 1867 was 
a statute of that Parliament, and that, most important, these terms of union 
were to be subject to the British North America Act, 1867. 
When British Columbia was admitted in 1871, addresses were adopted 
by the two federal Houses and by British Columbia’s Legislative Council 
that colony having at federation no wholly representative assembly) _re- 
questing union, pursuant to section 146, upon the famous or infamous 
“Terms of Union” set forth in the addresses, and looked upon as the “treaty” 
between Canada and British Columbia (and possibly the United Kingdom ) 
Here are set forth some fourteen terms, the tenth of which reads as follows: ” 


. The provisions of the British North America Act, 1867, shall (except those 
a thereof which are in terms made, or by reasonable intendment may be 
held to be specially applicable to and only affect one and not the whole of the 
Provinces now comprising the Dominion, and except so far as the same may be 
varied by this Minute) be applicable to British Columbia in the same way and 
to the like extent as they apply to the other Provinces of the Dominion, and 
as if the Colony of British Columbia had been one of the Provinces originally 
united by the said Act. 


The British North America Act, 1867, was to apply to this new province 
with two specific exceptions: (a) provisions specially applicable to and 
only affecting one or more, but not all, of the then existing five provinces 

Manitoba having been created in 1870), and (6) variations in the act 
by the order-in-council. With respect to the first of these exceptions, no 
great consequence follows. It was but natural that provisions which were 
applicable only to some parts of the union should not be made automatically 
applicable to the new province. In fact most of the terms of union were 
either to make corresponding provisions for British Columbia (its legis- 
lature, representation in the House of Commons and in the Senate, and so 
on) or to make transitional provisions until the union could be effectively 
consummated ( British Columbia’s customs and excise duties were to continue 
until the railway was completed unless British Columbia decided otherwise ). 
The second exception to the general application to British Columbia of the 


°W. P. M. Kennedy (ed.), Statutes, Treaties and Documents of the Canadian 
Constitution, 1713-1929 (2 ed., Oxford, 1930), at p. 660. These terms were embodied 
in an order-in-council of the United Kingdom dated May 16, 1871, under which British 
Columbia was admitted as of July 20, 1871, to federation, “upon the terms and condi- 
tions set forth” in the addresses. Cf. ibid., at pp. 658-63. 
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British North America Act, 1867—that is, such modifications as appear in 
the terms of union—might well appear to be the basis for a claim that a special 
position existed for the new province. But an examination of the fourteen 
terms of union does not reveal any clause that varies the provisions of the 
general statute so made applicable to British Columbia. 

The fourth and eleventh terms, however, provide that the Dominion 
will (a) establish an efficient mail service between Victoria and San 
Francisco, and between Victoria and Olympia, Washington; and (b) build 
a railway to connect the seaboard of the new province with the railway 
system of Canada. These provisions, though the second was far greater 
in magnitude and cost, seem similar to the provision in section 145 of the 
main act for the building of a railway from the St. Lawrence River to 
Halifax. But, assuming for the moment that the terms of union do constitute 
a “compact” between Canada and British Columbia, what does that 
“compact” provide: that, subject to certain special provisions, the general 
act shall apply to the new province. And do those special provisions give 
any peculiar “treaty” rights which prevent the usual amendment of the 
general act being applicable equally to British Columbia as to other 
provinces? It would seem the answer is simply—no. The failure of Canada 
to live up to its “treaty” obligations with respect to special provisions such 
as the railway might give rise to proceedings for enforcement of “‘treaty”’ 
obligations, but it is doubtful if any other remedy arises—certainly not a 
right to withdraw, or justification for withdrawing, from federation. 

In fact, the only legal basis for the union is the order-in-council of the 
United Kingdom above noted. The authority for that order-in-council lies 
solely in section 146 of the British North America Act, 1867. And section 
146 only permits certain orders-in-council—those made (a) upon addresses 
from the Canadian Houses of Parliament and from the legislature of the 
colony being admitted, and (b) upon such terms as are expressed in the 
addresses, “subject to the provisions of this Act.” Anything done by the 
order-in-council must be subject to the act of 1867. Anything else would 
be ultra vires. In result then it would seem that British Columbia has no 
different position, with respect to the British North America Act and its 
amendment, than have the original provinces. 

The admission of Prince Edward Island, two years later, as the seventh 
province was accomplished by an order-in-council dated June 26, 1873 
(effective July 1, 1873).° This order-in-council is practically identical in 
terms with that admitting British Columbia. Some necessary modification 
exists with respect to transportation. 

The terms of union for Newfoundland, agreed upon on December 11, 


®Cf. ibid., at p. 664. 
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1948’ are longer, go into greater detail, but to a large extent cover the same 
ground. The third clause of these terms makes the general statute and its 
amending statutes, the British North America Acts, 1867 to 1946, applicable 
to the new province “in the same way and to the same extent as they apply 
to the provinces heretofore comprised in Canada,” with the same two ex- 
ceptions above referred to in the case of British Columbia: (a) special or 
local provisions for some but not all of the provinces, and (b) modifications 
in the terms of union. Only the exception that Newfoundland is not subject 
to the general statute in so far as it may be modified by the terms of union 
need concern us. Here we find one important difference between Newfound- 
land and the other two colonies admitted to federation after 1867. British 
Columbia and Prince Edward Island were admitted by order-in-council 
pursuant to section 146 of the general statute—the “enabling section” as 
the attorney-general (Sir Hartley Shawcross) termed it in the discussion in 
the Parliament of the United Kingdom.* Newfoundland, though provided 
for in the enabling section, was not admitted by order-in-council under that 
section but by a fresh statute, the British North America (No. 1) Act, 1949.° 
This difference in procedure might make an important difference in sub- 
stance in the relationship of Newfoundland to Canada that does not exist 
with respect to the other nine provinces. The other provinces are all subject 
to the British North America Acts either (a) as being originally created at 
federation, (b) as being admitted under order-in-council made pursuant to 
that statute, or (c) as being created by the Dominion under the terms of 
that statute, as amended. Newfoundland is admitted by a separate statute 
which need not be subject to the original act. In fact, the wording used in 
the orders-in-council for British Columbia and Prince Edward Island is 
largely used for Newfoundland—the general statute is made applicable to 
Newfoundland “except in so far as varied by these Terms and except. . . .” 
Thus we have a modification by statute (and not merely by statutory order- 
in-council) of the terms of the act of 1867. In addition, this provision which 
appears in the terms of union, as it did in the other two cases, is here re- 
inforced by section 1 of the statute implementing the terms of union: the 
terms of union are confirmed and shall have the force of law “notwithstand- 
ing anything in the British North America Acts, 1867 to 1946.” 

What really lay behind the change in procedure is not clear. Three 
reasons were referred to in the debates in both Houses of the Parliament of 
the United Kingdom. It will be noted at the outset that the terms themselves 


‘Infra, at pp. 353 ff. Cf. also, Report and Documents Relating to the Negotiations for 
the Union of Newfoundland with Canada, Canada, Department of External Affairs 
(Conference series, 1948, no. 2, Ottawa, 1949). 

‘United Kingdom, House of Commons, Parliamentary Debates, vol. 462, Mar. 9, 
1949, c. 1262. 
#12 & 13 Geo. VI, c. 22 (U.K.). 
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contemplate a statute and not an order-in-council.’® The explanations given 
are (a) that no addresses were received from the Houses of the Canadian 
Parliament requesting an order-in-council under section 146, and that 
such addresses are a condition precedent to the use of section 146;"' (b) that 
section 146 requires an address also from the legislature of the colony to be 
admitted and that Newfoundland had no legislature ;'* and (c) that in 1867 
orders-in-council by Her Majesty were made on the advice of Her Majesty’s 
ministers in the United Kingdom, but that in 1949 orders-in-council, in so 
far as they concern Canada, are made, by constitutional usage, upon the 
advice of His Majesty’s ministers in Canada.'* The attorney-general in the 
debate in committee’* mentioned simply, as his answer to the questions on 
this point, that section 146 was merely one method of admitting Newfound- 
land and that the section did not exclude other methods, particularly 
Parliament’s supreme authority to legislate in this matter, as it had done 
in 1915 when it amended section 147 to increase by 50 per cent Newfound- 
land’s representation in the Senate, if and when that colony entered federa- 
tion.’ The first of the explanations was, of course, the reason given for the 
United Kingdom’s inability to proceed under section 146. But the other 
two reasons would seem to lie at the root of the matter. Throughout the 
debates in England, the third explanation was that emphasized, though 
the secretary of state for Commonwealth affairs (Mr. Noel-Baker) did 
also say, on second reading, “clearly {section 146] is not applicable to the 
present factual situation in Newfoundland.”’** In Canada, the prime minister, 
Mr. St. Laurent, said in the debate in the committee stage’’ in explanation 
of the non-use of section 146: 


The other procedure was not resorted to, first, because it could not be resorted 
to without restoring responsible government, and the majority of the people 
had said that they did not want that done; and, second, because of the 
constitutional developments which have taken place since confederation and 





10Cf. term 50, Terms of Union, Newfoundland and Canada, infra, at p. 371. Cf. also, 
Report and Documents Relating to the Union of Newfoundland with Canada, at pp. 27-8. 
The terms appear also as a schedule to the British North America (No. 1) Act, 1949. 

11E.g., Mr. P. C. Gordon-Walker, under-secretary of state for Commonwealth 
relations, in the debate on second reading, United Kingdom, House of Commons, 
Parliamentary Debates, vol. 462, cc. 462-3. 

12E.g., Sir W. Smithers, ibid., c. 454; Sir A. P. Herbert, ibid., c. 391. 

13E.g., Mr. Gordon-Walker, ibid.; Mr. P. Noel-Baker, secretary of state for Common- 
wealth affairs, ibid., c. 378; Lord Ammon, United Kingdom, House of Lords, Parlia- 
mentary Debates, vol. 161, c. 315. 

14United Kingdom, House of Commons, Parliamentary Debates, vol. 462, c. 1262; 
cf. also, Lord Simon, United Kingdom, House of Lords, Parliamentary Debates, vol. 161, 
ce. 320-1. 

151915, 5 & 6 Geo. V, c. 45, s.1(1) (vi) (U.K.). 

16United Kingdom, House of Commons, Parliamentary Debates, vol. 462, c. 377 
(Mar. 2, 1949). 


17Canada, House of Commons, Debates (unrevised ed.), vol. 88, Feb. 8, 1949, at 
p. 352. 








214 Tue University oF Toronto Law JourNAL 


which are reflected in the terms of the Statute of Westminster. No longer does 
His Majesty exercise the royal prerogative in respect of Canadian affairs on the 
advice of his most honourable privy council in London; he exercises that pre- 
rogative in respect of Canadian affairs on the advice of his Canadian ministers. 
It would have been a retrograde step to ask that that prerogative be exercised 
for this purpose by His Majesty on the advice of ministers responsible to the 
electors of the United Kingdom and not on the advice of ministers responsible 
to the elected representatives of the Canadian people. 
With respect, it would seem that the explanation based upon Canada’s new 
status is better. It is arguable that “Legislature” in section 146 refers to 
whatever body or bodies form the legislative authority for a colony. It is 
submitted, the word cannot refer solely to a legislature operating on the 
principle of responsible government, or even to a legislature one of whose 
component parts is an assembly all or the majority of whose members are 
popularly elected. When the section was written, British Columbia, whose 
“Legislature” is referred to in the section, did not have responsible govern- 
ment—did not have it until after federation. When the section was used in 
1871 for the admission of British Columbia, that colony did not have any 
legislative body the majority of whose members were elected. In fact the 
order-in-council made under the section recites the reference in the section 
to the necessity for an address from the “Legislature” of the colony, and 
then proceeds to recite that an address from the “Legislative Council” of 
the colony had been received. While the situations are not exactly parallel, 
some elasticity has been found in the word “Legislature” chosen in 1867. 
But whatever the explanation, the result has been that Newfoundland 
entered by a different channel than any other province (with the possible 
exception of Manitoba).’* Has this difference any effect on the position of 
Newfoundland in federation? Has it “rights” which the other provinces do 





18Manitoba was created by Canadian statute in 1870 (33 Vict., c. 3) and presumably 
Canada could only do what was permitted in the enabling statute of 1867 as amended. 
But doubts arose as to the validity of the statute for Manitoba and a confirming statute 
was passed in 1871 by the Parliament of the United Kingdom (British North America 
Act, 1871, 34 & 35 Vict., c. 28) which not only gives the Canadian Parliament power 
to create new provinces out of territories included in Canada, but also (a) expressly 
confirms the Canadian Manitoba Act (s. 5), and (6) precludes Canadian alteration of 
the Canadian statutes creating provinces (including Manitoba) except as to boundaries 
(s. 6). It follows that it can be argued that Manitoba might be given a status not entirely 
subject to the British North America Act, 1867. The act of 1870 which provided for 
Manitoba's admission, while making the general statute of 1867 applicable to Manitoba 
(s. 2), made this applicability subject to the same two exceptions referred to with respect 
to British Columbia, etc.: (a) local provisions for other provinces and (6) variations 
of the general statute by the terms of admission (Manitoba Act, s. 2). Section 2, so 
sanctioning modifications of the 1867 statute, was confirmed by the Parliament of the 
United Kingdom in 1871. No necessity for the Manitoba Act (or for other statutes to 
admit other provinces, for example, Alberta and Saskatchewan) to comply with the 
statute of 1867 is inserted in the act of 1871. However, it is arguable qua Alberta and 
Saskatchewan that the Canadian Parliament can only do what is permitted by the general 
act of 1867 as amended from time to time; whereas for Manitoba, even if the Manitoba 
Act was in part ultra vires, or gave special rights, it is confirmed. 
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not have? If the possibility is an actuality, it is submitted that no change 
in status results. All other provinces are admitted under the original statute 
of 1867, or orders-in-council made under it, or by Canadian legislation 
made under the amending statute of 1871.’° Canada was not, prior to 
October, 1949, allowed to change the legislation creating the Prairie 
Provinces out of territories included in Canada (except as to boundaries) .*° 
Canada was not allowed by the Statute of Westminster, 1931,” to repeal 
or alter the general statute of 1867 as amended down to 1930.** The altera- 
tions could only be made by the Parliament of the United Kingdom. There- 
fore it is submitted that the first nine provinces were in the same position: 
(a) no amendments could be made in their position except by legislation of 
the United Kingdom; (6b) any amendments could be made in that position 
by such legislation; and (¢) amendments in the position of the provinces 
have been so made from time to time, both before and after 1931, and, so 
far as the Parliament of the United Kingdom is concerned, irrespective of 
the wishes of the provinces.** A problem arises with respect to Newfound- 
land. Can the Parliament of Canada or the legislature of Newfoundland 
alter the terms of union as embodied in the British North America (No. 1) 
Act, 1949, in view of their power under section 7 (1), as limited by section 
7(3), of the Statute of Westminster, which statute is extended to the pro- 
vince of Newfoundland by term 48 of the terms of union? For example, 
could the Parliament of Canada, because the Newfoundland statute is not 
protected by the Statute of Westminster from repealing or amending legis- 
lation, alter the representation of Newfoundland in the Senate?*' It is not 
our purpose to discuss this problem. We have been endeavouring to discover 
if there is any justification for the theory sometimes advanced that the 
section 146 provinces, British Columbia, Prince Edward Island, and New- 
foundland, have rights greater than the other provinces, which rights deny 
to the amending authority power to amend the “constitution” without the 
consent of these provinces. It is submitted that as the amending authority up 
to December, 1949 was the same authority as that which created these 
provinces, directly or indirectly, and that as that authority, the Parliament 


coed “207 bid., s. 6. 


1934 & 35 Vict., c. 28. See n. 18. 
2122 Geo. V, c. 4 (U.K.). 
22?There have been five amendments to the British North America Act subsequent 

to 1930 which amendments are not excluded by s. 7(1) from the power of the Parliament 

of Canada or of its provincial legislatures to repeal or amend under section 2 of the 

Statute of Westminster any statute of the Parliament of the United Kingdom. But s. 7(3 

of the Statute of Westminster places a partial limit upon the powers of these Canadian 

bodies. 

23The constitutional practice in Canada as to when the federal government will 
request the Houses of Parliament to present an address to His Majesty for such amending 
legislation is not the subject of this study. It is a matter in which Canadians are 
presently seeking a new procedure. 

24This question is asked irrespective of the later statute which would appear to 
give the Parliament of Canada that power—the British North America (No. 2) Act, 1949. 
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of the United Kingdom, is free to pass new legislation from time to time, 
there are no “rights” which up to December, 1949, could not be altered by 
that Parliament. Since December, 1949, that power legally continues, but 
exists also in the Parliament of Canada, with the exception of (a) matters 
coming within the classes of subjects assigned exclusively to the provinces, 
(b) rights or privileges by the British North America Acts, 1867 to 1949 
No. 1, or any other constitutional act secured to a province; (c) rights with 
respect to schools or to the use of the English or French language; or (d) the 
present rules with respect to length or sittings of Parliament.*° 

This is the legal position. Is there anything in constitutional usage 
to suggest that the position is otherwise? Are there conventions whereby, 
notwithstanding the strictly legal position, those with the legal power would 
decline to act unless certain procedures are followed? There is certainly 
one, stated with the force of law for the time being in the Statute of West- 
minster, to the effect that no legislation by the Parliament of the United 
Kingdom will be made applicable to Canada unless it is stated therein that 
Canada requests and consents thereto. There is a second to the effect that 
that Parliament will act upon an address from the Houses of the Canadian 
Parliament. In the debate in 1940 upon the amendment to alter section 91 
of the British North America Act, to add placitum 2A to the powers of 
the Dominion and thereby in that instance take away from the powers of 
the provinces, the minister was asked whether the provinces consented or 
had been consulted. The reply was that this request came from the Parlia- 
ment of Canada and that it was the duty of the Parliament of the United 
Kingdom to pass the legislation requested without regard to the provinces. 
The minister stated that he did not know whether the provinces had con- 
sented.** In fact they had. In 1943, the province of Quebec opposed the 
amendment of that year, but this did not deter the Parliament of the United 
Kingdom from adhering to the convention that it will pass whatever 
legislation is requested by the Canadian Houses of Parliament. Certainly, 
whether it was “party” to the original provisions by which British Columbia 
and Prince Edward Island entered federation, the United Kingdom does 
not today consider itself an interested party. British Columbia, along with 
the other provinces, is a part of the Dominion of Canada which has de- 
veloped from a position in 1867 where its legislation might be reserved or 
disallowed by the United Kingdom to one in 1950 where the United 
Kingdom will not interfere with its wishes as expressed through its federal 
Parliament. Neither the fact that shortly after British Columbia joined 
federation, an appeal was taken to the secretary of state for the colonies 


25British North America (No. 2) Act, 1949, s. 1. 
2¢United Kingdom, House of Commons, Parliamentary Debates, vol. 362, cc. 1180-1 
Sir W. Jowitt, solicitor-general ). 





a i 


— 


“a | Ff 


- 


AMENDMENT OF THE BritisH NortH AMERICA ACTS 217 


on its behalf, nor the fact that Canadian and English statesmen have from 
time to time throughout the eighty-two years of federation referred to the 
terms of union as a “treaty,” “compact,” or “contract,”*’ alters the fact 
that each province entering federation realized that the constitution was 
amendable in a certain way and entered on that basis. The fact that neither 
British Columbia nor any other province was formally consulted, to take 
an illustration referred to earlier and cited in the public press at the time, 
upon the measure to abolish appeals to the Judicial Committee from all 
Canadian courts, federal and provincial, does not mean a “treaty right” has 
been violated. British Columbia has no such “right” to be formally con- 
sulted. It has representatives in the federal Houses whose duty it is to speak 
for that province upon federal matters, and the Judicial Committee has 
ruled that the federal Parliament has power to abolish such appeals.** 
Similarly, British Columbia’s representatives at Ottawa took part in the 
debate upon the address in November, 1949, to request for the federal 
Parliament amending rights from the Parliament of the United Kingdom. 
No “treaty rights” were violated. There may be matters (for example, 
schools, language) which were so important in 1867 and which are so 
important today that they are regarded in a light similar to “treaty rights.” 
But unless and until we, as Canadians, define for ourselves some other 
method of amending the constitution than has existed up to December, 1949, 
or has existed since that time in some particulars, there is nothing sacred 
about the special matters referred to. We can give the provinces rights 
similar to “treaty rights” by providing that the constitution, in so far as it 
is written, may be amended with respect to these special matters only with 
the unanimous consent of the legislatures of the provinces, or of the pro- 
vinces concerned. But this is not a legal matter. It is a political matter (with 
a small “p”) for Canadians. 

GiLBert D. KENNEDY 
Faculty of Law, 
The University of British Columbia. 


27Cf. for a recent illustration the reference to the Newfoundland terms of union as 
a “treaty between Canada and Newfoundland” by the under-secretary for Commonwealth 
affairs, Mr. P. C. Gordon-Walker, ibid., vol. 462, Mar. 2, 1949, c. 469. 

2sAttorney-General for Ontario v. Attorney-General for Canada, [1947] A.C. 127; 
[1947] 1 D.L.R. 801. 
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HE recent decision of the Trial Division of the Supreme Court of Alberta 

in Yeats G Yeats v. Central Mortgage & Housing Corporation et al.’ 
serves as another reminder that, notwithstanding Minister of Supply v. 
British Thomson-Houston Company, Limited,” which was approved in 
principle in Tyne Improvement Commissioners vy. Armement Anversois 
Societe Anonyme: The “Brabo”,’ the confusion which originated in what 
appears clearly to have been a misinterpretation of the decision of the 
English Court of Appeal in Rowland G Mackenzie-Kennedy v. Air Council’ 
still persists. After having read the pointed comments of Lord Shaw of 
Dunfermline in Food Controller et al. v. Cork’ and Scrutton L.J. in 
Rowland & Mackenzie-Kennedy v. Air Council® bearing on and deploring 
the extreme disadvantage under which the subject labours whenever he 
seeks to compete with or to exert a claim against the crown or its agents, we 
might have expected that the courts would manifest a predisposition, if not 
to discover and grasp for, at least to accept when offered, a remedy for the 
subject and to that end have given a liberal if not a literal interpretation 
to legislation providing in express terms that the agent of the crown may 
“sue and be sued.” That this expectation has been disappointed is made 
clear by cases such as Yeats @ Yeats v. Central Mortgage G Housing 
Corporation et al.,’ Oatway v. Canadian Wheat Board,’ and Internationai 
Railway Company v. Niagara Parks Commission.” 

The strictures of Lord Shaw of Dunfermline, it is true, are not here 

entirely germane as they were directed to begrudging to the crown, where 
it had engaged in ordinary commercial transactions (certain dealings in 
frozen rabbits), its well-known prerogative right to rank for payment in 
priority to other creditors,’ but they most certainly evidenced a judicial 
disinclination to allow the crown’s advantages to reach as far as legal 
principle in theory might be said to permit. He said: 
It is unnecessary in this case to commit oneself to the proposition that when 
Departments of Government enter into the commercial or industrial sphere 
they do so with such an enormous leverage against all competitors or subjects of 
the Crown. 


111949] 2 W.W.R. 413, 1110 2[1943] K.B. 478 
[1949] 1 All E.R. 294 4(1927) 96 L.J. Ch. 470 
*[1923] A.C. 647, at pp. 667-8. (1927) 96 L.J. Ch. 470, at p. 479 
"See n. 1, supra. 8[1944] 4 D.L.R. 381 
[1940] O.R. 33; reversed on other grounds by the Judicial Committee of the 
Privy Council: [1941] A.C. 328. 
See for example: The Queen v. Bank of Nova Scotia, (1885) 11 S.C.R. 1; 
rs of Maritime Bank of Canada v. Receiver General for New Brunswick, 
A.C. 437; Commissioners of Taxation for New South Wales v. Palmer, [1907] 
) 
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As at present advised, I can imagine nothing more damaging to the royal 
prerogative. As time proceeds, the Government does no doubt increasingly 
enter into the commercial or industrial sphere; but if the argument suggested 
be sound, it would further appear as a consequence that as spheres of Govern- 
ment action widen, the prerogative of the Crown grows larger and larger and 
the escape from obligations or the use of preference over the rights of the 
ordinary citizens would in a greater and greater measure extend. These 
questions are enormously important; they will have, unless Parliament itself 
interposes to clarify the situation, to be decided some day." 


The remarks of Scrutton L.J. are to the point: 


During the day and a half that we have been hearing the first two stages 
of this appeal I have been becoming more and more depressed as the case 
proceeded. Whether the third stage, the interlocutory motion, which is yet to 
come, will complete my depression, I wait to see. But as a Judge who has been 
concerned with business, it seems to me that these proceedings are thoroughly 
discreditable to any constitution purporting to be up to date. I am not saying 
that Mr. Mackenzie-Kennedy has any rights. So far as the facts have been 
determined by P. O. Lawrence J., he has not, but that there should have been 
all the proceedings which have been taken in this case, without its yet being 
ascertained whether he has any rights or not, appears to me to be thoroughly 
discreditable to the English Constitution. After many years a committee has 
at last delivered a report, I will not say on the question whether amendments 
should be made in Crown procedure, because that was not referred to it, I 
understand, but on amendments which might be made in Crown procedure 
if there are to be any amendments; and, if I may respectfully say so, the sooner 
the Government make up their minds whether they are or are not going to 
simplify the procedure by which subjects may make a claim against the Crown, 
the better for everybody concerned."* 


It is not our present purpose to deal with the subject's 1 re jemedies at 
11[1923] A.C. 647, at pp. 667- 8. 

12(1927) 96 L.J. Ch. 470, at p. 479. In Minister of Supply v. British Thomson- 
Houston Company, Limited, [1943] K.B. 478, MacKinnon L.J. refers to the remarks of 
Scrutton L.J. and observes (at p. 486): “Incidentally the first paragraph of the judg- 
ment of Scrutton L.J. voices a protest from him, who was my master in the law, which 
I read with enthusiastic approval. Like him ‘I have been concerned with business,’ and 
like him I think that the difficulty of a subject in getting justice done against a 
minister or a government department is ‘thoroughly discreditable’ to the English con- 
stitution. He adds a hope that legislation as to Crown procedure may be expected at 
an early date. That was in 1927. Now, in 1943, nothing of the sort has been donc.” 
Twenty years after Scrutton L.J. had so expressed himself Parliament at Westminster 
passed the Crown Proceedings Act, 1947, which, in its thoroughness, fulfils even the 
hopes of the learned lord justice. See G. L. Williams, Crown Proceedings (London, 
1948); Sir T. Barnes, “The Crown Proceedings Act, 1947,” in (1948) 26 Canadian 
Bar Review 387; H. Street, “Crown Proceedings Act, 1947,” in (1948) 11 Modern 
Law Review 129. For a discussion of the American counterpart of the Crown Proceed- 
ings Act, 1947—the Federal Tort Claims Act, enacted in 1946—see E. Borchard, 
“Government Liability in Tort,’ in (1948) 26 Canadian Bar Review 399. It would 
appear that similar legislation by the Parliament of Canada is not presently contem- 
plated—see statements of the Hon. S. S. Garson, minister of justice, in Canada, House 
of Commons, Debates (unrevised ed.), Sept. 30, 1949, at pp. 402 ff. 
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common law against the crown”’ and in that connexion to trace the gradual 
evolution of petition of right whereby it became available not only where His 
Majesty was in possession of the subject’s land or chattels,'* but also where 
damages were sought against him for breach of contract,’* and ultimately 
where a claim was made against him for moneys payable under the provisions 
of a statute.'® Neither is it our purpose to investigate and examine what tests 
the courts have laid down for determining when an individual, a board or 
other body, or a corporation is an agent of the crown enjoying the concomit- 
ant privileges and immunities.'’ Our purpose is the relatively narrow one 
of considering what effect, if any, is to be given to words in a statute 
endowing an agent of the crown with the capacity to be sued once it has 
been established that it is against such an agent that the subject desires to 
make a claim."* 

The point of commencement is an examination of certain decisions of the 
courts in England rendered in proceedings arising out of claims made 
against the Air Council by one Mackenzie-Kennedy (or his trustee in bank- 
ruptcy) whose appetite for litigation and whose stamina in that regard 
rivalled those of the late Colonel Edward Mitchell.'® So that these English 








13For a concise history of remedies against the crown see W. S. Holdsworth, “The 
History of Remedies against the Crown,” in (1922) 38 Law Quarterly Review 141, 
280. See also: W. P. M. Kennedy, “Suits by and against the Crown,” in (1928) 6 
Canadian Bar Review 329; D. P. Jamieson, “Proceedings by and against the Crown 
in Canada,” in (1948) 26 ibid. 373; Williams, Crown Proceedings, at pp. 2 ff. 

\4Feather v. The Queen, (1865) 6 B. & S. 257, at pp. 294-5; The King v. 
Central Railway Signal Co. Inc., [1933] S.C.R. 555, at p. 563; Williams, Crown Pro- 
ceedings, at p. 2; Jamieson, “Proceedings by and against the Crown in Canada,” at p. 
374. Thomas v. The Queen, (1874) L.R. 10 Q.B. 31. 

18Attorney-General v. De Keyser’s Royal Hotel, Limited, [1920] A.C. 508; The 
King v. Bradley, [1941] S.C.R. 270. 

'7See for example: Mersey Docks and Harbour Board Trustees v. Gibbs, (1866) 
L.R. 1 H.L. 93; The Queen v. McCann, (1868) L.R. 3 Q.B. 141; Gilbert et al. v. The 
Corporation of Trinity House, (1886) 17 Q.B.D. 795; Fox v. Government of New- 
foundland, [1898] A.C. 667; Metropolitan Meat Industry Board v. Sheedy et al., [1927] 
A.C. 899; Powlett & Powlett v. University of Alberta et al., [1934] 2 W.W.R. 209; 
Halifax v. Halifax Harbour Commissioners, [1935] S.C.R. 215; Re Toronto and Cana- 
dian Broadcasting Corporation, [1938] O.W.N. 507; Montreal v. Montreal Locomotive 
Works, Limited, [1945] S.C.R. 621, [1946] 3 W.W.R. 748; Tamlin v. Hannaford, 
(1949) 65 T.L.R. 422; W. Sellar, “Government Corporations,” in (1946) 24 Canadian 
Bar Review 393, 489; F. R. Scott, “Administrative Law: 1923-1947,” in (1948) 26 
ibid. 268, at p. 284. 

See: S. E. Smith, note in (1932) 10 Canadian Bar Review 251; A. L. Good- 
hart, note in (1943) 56 Law Quarterly Review 196; B. Laskin, ‘““Crown Companies and 
Civil Liability,” in (1944) 22 Canadian Bar Review 927: W. Friedmann, “The New 
Public Corporations and the Law,” in (1947) 10 Modern Law Review 233, 377; Scott, 
“Administrative Law: 1923-1947,” 268, at pp. 280-4; D. P. Jamieson, “Proceedings 
by and against the Crown in Canada,” 373, at pp. 382-3; H. M. Bruce, note in (1949) 
27 Canadian Bar Review 959. 

'°Mitchell v. The Queen, [1896] 1 Q.B. 121 n.; The Queen v. Secretary of State 
for War, [1891] 2 Q.B. 326; Re a Petition of Right of Edward Mitchell, (1896) 12 
T.L.R. 324, affirmed by the Court of Appeal, ibid., at p. 458. See also in this con- 
nexion the attempts of the indefatigable Mr. Lovibond: Lovibond v. Governor-General 


for Canada, [1930] A.C. 717; Lovibond vy. Grand Trunk Railway Company, [1936] 
2 All E.R. 495 


LIABILITY OF AN AGENT OF THE CROWN 221 


decisions may be properly understood, a detailed elaboration of the facts 
and circumstances thereof is indispensable, for it is our respectful sub- 
mission that, had it been appreciated that the Court of Appeal in Rowland 
& Mackenzie-Kennedy v. Air Council*® was only rendering a judgement on 
special facts and was not laying down the general proposition that an agent 
of the crown is still not subject to be sued in contract even where the 
relevant statute empowers such agent “to sue and be sued,” the courts in 
Canada would not have reached the conclusions which they did in /nter- 
national Railway Company v. Niagara Parks Commission,*' Oatway v. 
Canadian Wheat Board,”* and Yeats & Yeats v. Central Mortgage © 
Housing Corporation et al.,** and they would not have reasoned as they did 
in Gooderham & Worts, Limited v. Canadian Broadcasting Corporation,”* 
but that these same courts would have accorded these statutory words— 
“sue and be sued’’—a literal interpretation and effect as was done by the 
English Court of Appeal in 1943*° and by the House of Lords in 1949.” 

Mackenzie-Kennedy, an aeroplane designer, at the outbreak of the 
First Great War was engaged, as he alleged, in developing a large aeroplane 
with a novel feature—a tail gun-pit or turret. In 1915, one Edwards, who 
was financing Mackenzie-Kennedy in these experiments, submitted to and 
had accepted by the secretary of state for war a tender to supply an aeroplane 
of the type and design already mentioned. In 1916 Mackenzie-Kennedy was 
substituted for Edwards in the contract, and, in addition to the obligations 
thereby assumed, Mackenzie-Kennedy was to place his services and assistance 
at the disposal of the secretary. In 1917, under the New Ministries and 
Secretaries Act, 1916, the Air Board was constituted and was endowed in 
relation to aircraft with such “powers and duties” of any government 
department as His Majesty might by order-in-council transfer. Although, 
as we shall see later, there was no formal transfer to the Air Board of the 
“powers and duties” of the secretary, nevertheless Mackenzie-Kennedy con- 
tinued his experiments under the Air Board as he had previously done under 
the secretary. In the autumn of 1917 the Air Board lent their designing 
and technical staff to Messrs. Handley Page, Limited, and, as Mackenzie- 
Kennedy alleged, disclosed to that firm his specifications and designs. In 
March, 1918, Mr. Handley Page applied for a patent with respect to the 
subject-matter of a tail gun-pit. Next day Mackenzie-Kennedy filed a similar 
application and his patent issued subject to a reference to the Handley Page 
patent. It was with respect to these matters that the protracted litigation 


(1927) 96 L.J. Ch. 470. 21See n. 9, supra. 

21944] 4 D.L.R. 381. 23[1949] 2 W.W.R. 413. 
11940] O.R. 130. 

25Minister of Supply v. British Thomson-Houston Company, Limited, [1943] K.B. 
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26Tyne Improvement Commissioners v. Armement Anversois Societe Anonyme: 


The “Brabo,” [1949] 1 All E.R. 294. 
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later developed. In 1918, the Air Council, established under the Air Force 
Constitution) Act, superseded the Air Board, and all the powers, duties, 
rights and liabilities of that Board were transferred to the Air Council, and 
one of its first acts was to stop all further work on the Mackenzie-Kennedy 
aeroplane. By section 10(1) of the Act it was provided that “The Air 
Council may sue and be sued, and may for all purposes be described by 
that name.” 

In 1919, Mackenzie-Kennedy instituted proceedings in the King’s 
Bench Division against the Air Council claiming compensation for work 
done, material supplied, and money expended. This action was settled on 
payment by the Air Council to Mackenzie-Kennedy of £31,000.** Late in 
1920, Mackenzie-Kennedy went into bankruptcy and soon thereafter his 
trustee in bankruptcy, Rowland, brought action in the Chancery Division 
against the Air Council claiming damages for breach of an implied term 
of the contract of 1915, namely, that the specifications and designs were not 
to be disclosed to rival designers. In addition, Rowland asked (inter alia) 
for a declaration as to the validity of the patent and for statutory compensa- 
tion for the use thereof by the Air Council. With this last issue, however, 
we are not concerned. By way of defence, in addition to denials of the 
allegations contained in the plaintiffs claim, the Air Council pleaded 
(7) that they were not liable to be sued on any contract made on behalf 
of the crown; and (i) that, as the alleged contract had been made by a 
servant af the crown (that is, the secretary of state for war) other than the 
Air Council, no liability had ever attached to the Air Council or had ever 
been transferred to them.” 


27It was with reference to this settlement that Scrutton L.J. in the later proceedings 
observed: “He came away with £31,000 and I am only sorry that he seems to be spend- 
ing a good deal of it on the documents which are blocking up the Court”: Rowland 
& Mackenzie-Kennedy v. Air Council, (1927) 96 L.J. Ch. 470, at p. 475. 

28The first defence, of course, is based on the well-established rule of the law of 
agency that an agent is not liable on a contract entered into by him for and on behalf 
of a disclosed principal, which rule, when translated to apply to an agent of the crown, 
means that such agent is not personally liable on the contract for the reason that he 
undertook no personal liability in respect thereof, and cannot be sued in his represen- 
tative capacity for that would be an indirect means of impleading the crown: Palmer 
v. Hutchinson, (1881) 6 App. Cas. 619, at pp. 626-7; Graham et al. v. His Majesty's 
Commissioners of Public Works & Buildings, [1901] 2 K.B. 781, at pp. 789-90; Hoster 
Brothers v. Earl of Derby, Secretary of State for War, [1918] 2 K.B. 671, at p. 675; 
Minister of Supply v. British Thomson-Houston Company, Limited, [1943] K.B. 478, 
at pp. 481-2. It is at once apparent that if the Court of Appeal, when the matter ulti- 
mately came before it ((1927) 96 L.J. Ch. 470), had given effect to this defence, it 
would indeed have been a decision to the effect that the conferring upon the crown 
agent of a statutory capacity to be sued in no way abrogates the principle of agency or 
destroys the crown’s immunity to suit. But the Court of Appeal did not give effect to 
this first defence for, in holding in favour of the Air Council, the court proceeded 
entirely on the basis of the second defence, and, in so doing, confined themselves to a 
decision on the particular facts, and by no means laid down the broad proposition that 
whatever the statutory words “sue and be sued” may mean they are neither intended 
nor apt to give a right of action in the ordinary way against an agent of the crown in 
his representative capacity. See n. 42, infra. 
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Before the trial of the action these preliminary points of law were set 
down for hearing and were heard by Russell J., who held that the words in 
section 10(1) were not sufficient to permit an agent of the crown to be sued, 
and therefore dismissed the action. The judgement of Russell J. is para- 
phrased as follows: 


If the plaintiff was right, the liability to sue and be sued must extend to 
actions both of contract and tort. That would be a change of great magnitude 
and of constitutional importance. The section, if the plaintiff was right, con- 
ferred on a subject in relation to a state Department acting as a servant of the 
Crown the right to proceed by writ against that Department, and to enforce 
any cause of action which could be enforced against a private individual. The 
section contained no clear words to that effect. It was couched in general terms, 
and the words were very different from the particular and special words in 
section 26 of the Ministry of Transport Act, 1919. The section seemed to be 
framed for the purpose of convenience. The Council was not incorporated. It 
was a collection of individuals which altered from time to time, and it was a 
matter of convenience if that shifting body could be legally described by a title 
apt to include all the individuals who from time to time composed it. It was to 
that that the section was primarily directed. 

The intention of the section was to authorize the use of a name, and not to 
confer new rights in derogation from the Crown’s prerogative.*® 


It is quite clear from this statement that Russell J. was laying down 
the broad proposition embodied in, and therefore was giving effect to, the 
Air Council’s first ground of defence. An appeal was carried to the Court 
of Appeal, and that body held that the action was improperly framed, and 
while declining to express any opinion on the correctness of the decision of 
Russell J., it discharged the latter’s order and remitted the case for hearing 
on the merits with leave to the parties to amend their pleadings.*° 

The plaintiff amended his pleadings, joined Mackenzie-Kennedy as a 
party-plaintiff and the matter came on for hearing before P. O. Lawrence J., 
who, agreeing with the decision of Russell J. on the preliminary point of 
law, went on to decide against the plaintiffs on the merits as well, holding 
that the implied term not to disclose had not been established and even 


29Rowland v. Air Council, (1923) 39 T.L.R. 228, at p. 229. 

#°Tbid., at p. 455. When the matter again came before the Court of Appeal, this time 
on appeal from the decision at the hearing on the merits, Bankes L.J., in referring to 
the circumstance of the setting aside of the order of Russell J. and the remitting of the 
cause for hearing, observes: “From that judgment there was an appeal to the Court 
of Appeal, and an argument was put forward on behalf of the appellant which it is 
obvious from the interlocutory observations which fell from the learned Judges in the 
course of the discussion made a certain amount of impression upon them, and to such 
an extent that, although they refrained from expressing any opinion at all upon the 
point, they thought that Russell J.’s judgment should be set aside in order that the 
point should be further investigated at the trial when the plaintiff had had an oppor- 
tunity of more fully explaining his case, if I may use that expression, by amended 
pleading, and the opportunity of bringing forward any facts upon which he relied in 
support of his alleged cause of action’: Rowland & Mackenzie-Kennedy v. Air Council, 
(1927) 96 L.J. Ch. 470, at pp. 471-2. 
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if it had there had been no breach thereof.*' The plaintiffs appealed** 
and it is the decision of the Court of Appeal which we consider to have been 
misunderstood and which is now to be examined.** 

The contention of the appellants briefly was this: The liabilities of the 
secretary of state for war under the contract of 1915 had been transferred 
to or assumed by the Air Board, and in turn the liabilities of the Air Board 
had been transferred to the Air Council, and, while admitting that no action 
would have lain against either the secretary or the Air Board and that the 
only remedy in each case was by way of petition of right against the crown, 
the appellants argued that the action would lie against the Air Council for, 
as distinguished from the secretary and the Air Board, the Air Council 
enjoyed the statutory capacity to be sued. Thus, then, the appellants sought 
to establish liability under the contract upon the Air Council by tracing 
that liability from the secretary through the Air Board to the Air Council. 
They sought to reach that destination by two different routes: First, it was 
said that the liabilities of the secretary of state for war were transferred to 
the Air Board by an order-in-council passed pursuant to the provisions in 
that behalf of the New Ministries and Secretaries Act, and that in turn the 
liabilities of the Air Board were transferred to the Air Council by the 
express provisions of the Air Force (Constitution) Act. The Court of Appeal 
had no difficulty in disposing of this branch of the case for the alleged 
“chain of title” had never been completed in that no such order-in-council 
had been passed.** Secondly, it was said that by an agreement among 
Mackenzie-Kennedy, the secretary of state for war, and the Air Board, the 
Air Board was substituted for the secretary in the original contract and that 
the liabilities of the Air Board (including the liabilities under the contract ) 
were transferred to the Air Council by the Air Force (Constitution) Act.* 

In addressing himself to this second contention Bankes L.J. expressed 
himself thus: 


The next stage is stated to be the substitution of the Air Board for the 
Secretary of State for War, but the substitution of one party in place of one of 
the two parties to the contract does not alter the nature of the contract. It 
may alter one party in the same way as Mackenzie-Kennedy was substituted for 
Edwards. The substitution of the Air Board, even according to the plaintiff's 
own allegation, for the Secretary of State for War, leaves the Crown, as it 
seems to me, in exactly the same position as it was when the original contract 


31Rowland & Kennedy v. Atr Council, (1925) 41 T.L.R. 545. 

82Rowland & Mackenzie-Kennedy v. Air Council, (1927) 96 L.J. Ch. 470. 

8%After launching the appeal from the judgement of P. O. Lawrence J., but before 
proceeding therewith, Mackenzie-Kennedy commenced another action against the Air 
Council, in the King’s Bench Division, alleging the same facts as in the other pro- 
ceedings but this time framing his claim in tort. This matter too reached the Court of 
Appeal from an order made in interlocutory proceedings to have the claim struck 
out: Mackenzie-Kennedy v. Air Council, [1927] 2 K.B. 517 

34(1927) 96 L.J. ch. 470, at pp. 472-3 (per Bankes L.J.). 

Ibid., at p. 473 (per Bankes L.J.). 
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was made between Edwards and the Secretary of State for War. It follows, 
therefore, in my opinion, that the Air Board, even on the plaintiff’s own allega- 
tion, never undertook any liabilities in the sense that they made themselves the 
entity responsible to the plaintiff in an action. Therefore, the next stage, as 
it appears to me, according to the plaintiff’s own story, is that you get the 
original contract, but with two substituted parties, Mackenzie-Kennedy substi- 
tuted for Edwards, the Air Board substituted for the Secretary of State for War; 
but the position as between the present appellant and the Air Board is exactly 
the same as it was between Edwards and the Secretary of State for War— 
namely, that the only remedy on the contract for breach was by way of petition 
of right. If that is so, the position of the Air Council is this: The Air Council 
came into existence on January 3, 1918, and it came into existence under and 
by virtue of the Air Force Constitution Act of 1917. Section 8 of that statute 
provided that on the establishment of the Air Council the Air Board should 
cease to exist, and all the powers, duties, rights and liabilities and property of 
that Board should be transferred to the Air Council. The plaintiff’s first con- 
tention is that his relationship to the Air Board and the position of the Air 
Board as a substituted party to the original contract created a liability on the 
part of the Air Board within the meaning of this section. I do not agree with 
him, for the reasons I have pointed out. It seems to me that the Air Board 
never came under any liability in the sense in which that word is used in 
section 8 of the Act of 1917; and a reference to that section does not carry 
the plaintiff any further, because he has failed to establish any liability on the 
part of the Air Board which passed to the Air Council under the provisions 
of this section.** 


This passage is not without difficulty, but what the learned lord justice 
is saying is that even if the Air Board did assume the “liability” of the secre- 
tary of state for war under the original contract, that “liability” (which 
in truth was no liability at all) was not one on which either the secretary 
or the Air Board could have been sued, but in respect of which the only 
remedy available was by way of petition of right against the crown. As 
this was the character of the “liability” transferred to the Air Council, it 
followed that the Air Council was no more liable to suit thereon than had 
been either of its two predecessors, and that the nature of this “liability” 
was not changed or nurtured by the fact that the body upon which it 
now rested was endowed with a statutory capacity to be sued. In a manner 
of speaking the Air Council took subject to equities and got no better 
“title” than the secretary or Air Board had to give. What, in a word, Bankes 
L.J. is saying is that the “liability” in its inception being incapable of sup- 
porting a suit for its enforcement, it retained that characteristic throughout, 
even as against the Air Council.*’ The learned lord justice then concludes 
that, as there was no liability i in the strict sense to be transferred to the Air 


35Tbid. Bankes L .J. continues to the effect ‘that, just as the sre had been no orde r-in- 
council passed under the New Ministries and Secre taries Act transferring the liabili- 
ties of the secretary of state for war to the Air Board, so also had there been no 
order-in-council passed under the Air Force (Constitution) Act transferring the liabili- 
ties of the secretary to the Air Council 

37See S. E. Smith, note in (1932) 10 Canadian Bar Review 251. 
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Council, there was nothing in respect of which its statutory capacity to be 
sued could be invoked, and he says of the relevant section (section 10(1) 

**. , . although it assumes that there may be cases in which the Air Council 
may become liable and be liable in the sense that they are liable to be sued 
as for some breach of contract, yet this is not a case in which those words 
are fit to create a liability which did not exist apart from the provisions of 
this section.”’** 

Scrutton L.J. too would seem to treat the “liability” as carrying through- 
out the birth-mark-like feature of “unsuability’ which had characterized 
it from its inception, and he arrives at the same conclusion. He says: “If 
the Air Board had no liabilities, and if the Secretary of State for War had 
no liabilities, there was nothing to transfer to the Air Council. The argument 
appeared to be based on the fact that there was a section saying that the 
Air Council could be sued, and that certain liabilities were to be transferred 
to it. The reason why this particular action must fail is that there were no 
liabilities of the Air Board to be transferred to the Air Council.’”*° 

The other member of the Court, Atkin L.J. (as he then was) agreed, 
and the gravamen of his judgement is contained in the following passage: 
The original contract was a contract made with the Secretary of State for 
War in the year 1915, before ever there was an Air Board or an Air Council; 
and the altered or varied contract by which there was a contract for work 
and labour, in other words, in which Mr. Mackenzie-Kennedy was to give the 
benefit of his assistance in conjunction with Government employees for the 
purpose of constructing an aeroplane, was also a contract which was made 
with the Secretary of State for War before ever there was an Air Board or 
Air Council. It appears to me that the mere statement of those facts is sufficient 
to show that Mr. Mackenzie-Kennedy is not entitled in this action to sue the 
Air Council. There is a provision in the Act constituting the Air Council which 
provides that they can sue or be sued, and I do not propose to say what my 
view is as to the full and complete meaning of those words, but it seems to me 
quite plain that they cannot sue or be sued merely because they are, as a part 
of the Executive of this country, engaged in carrying out a contract which was 
made by one of the Ministers of State on behalf of His Majesty, which is the 
position in this case. Mr. Mackenzie-Kennedy fails to show that the Air 
Council ever themselves became parties to a contract; they never were substi- 
tuted by novation or otherwise, if it was possible for them to be substituted 
for the Crown; they never took upon themselves the obligations of a contracting 
party towards Mr. Mackenzie-Kennedy, and in those circumstances it seems to 
me that the action must fail.*° 

It manifestly appears from the reasons for the judgement of the lords 
justices that in deciding in favour of the Air Council they were giving effect 

as has already been indicated"') not to the first defence, namely, that the 
Air Council were not liable to be sued on a contract ente red into for and 


38(1927) 96 L.J. Ch. 470, at p. 474 ‘Tbid., at p. 476. 
4°T bid. See n. 28, supra. 
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on behalf of the crown, but were giving effect to the second defence, namely, 
that the Air Council were not liable to be sued on a contract entered into 
not by the Air Council but by an agent of the crown other than the Air 


Council, namely, the secretary of state for war.** A recognition of this fact 
is vital, for it makes clear that the decision proceeded entirely on the footing 





42The distinction is important (see n. 28, supra), for if the precise basis upon 
which the Court of Appeal proceeded is not kept in mind it might be argued that the 
judgements are to be construed simply as an application of the rule of agency that 
the agent is not liable on a contract entered into for and on behalf of a disclosed 
principal, and that all that the Lords Justices had said was that as the Air Council, 
like the Air Board and the secretary of state for war before it, was a mere agent for 
His Majesty, no contractual liability attached to it and, therefore, there was no cause 
of action in respect of which the statutory capacity to be sued might be invoked. But, 
in any case, this argument would be valid only where and in so far as the action was 
against the members of the Air Council in their personal capacity, which was clearly 
not the case. They were proceeded against in their representative capacity. This, of 
course, is an extremely important distinction for to give a right of action in contract 
personally against the agent where previously none existed would involve the creation 
of a substantive right for which purpose the words “sue and be sued’’ may very well 
be inadequate, because, as Goddard L.J. said in Minister of Supply v. British Thomson- 
Houston Company, Limited, [1943] K.B. 478, at p. 492: “The alteration effected by 
this statute, and others containing the same or similar words is one of form rather than 
substance.” On this basis it is respectfully submitted that, subject to the qualification 
hereinafter set forth, the cases holding that these words standing alone are insufficient 
to render an agent of the crown as such liable to be sued in tort are correct: Mackenzie- 
Kennedy v. Air Council, [1927] 2 K.B. 517, and comment thereon in (1928) 6 Cana- 
dian Bar Review 314; Peccin v. Lonegan & Temiskamink & Northern Ontario Rail- 
way Commission, [1934] O.R. 701; Moore v. The Federal District Commission and 
Ottawa, [1937] O.R. 200; National Harbours Board v. Workmen’s Compensation Com- 
mission, (1937) 63 Que. K.B. 388; McClay v. Wartime Housing Limited, [1944] 2 
W.W.R. 397; Summers v. Niagara Parks Commission et al., [1945] O.R. 326; and see 
also: McLean v. Vancouver Harbour Commissioners, [1936] 3 W.W.R. 647, at p. 659; 
Minister of Supply v. British Thomson-Houston Company Limited, [1943] K.B. 478, 
at p. 492; Laskin, “Crown Companies and Civil Liability,” 927, at pp. 930-1. Since 
under the Exchequer Court Act, R.S.C. 1927, c. 34, as amended, petition of right lies 
against the crown in the right of Canada to enforce a vicarious liability in tort, it may 
very well be that the words “sue and be sued” are sufficient to render an agent of the 
crown in that right liable to be sued even in tort, and that certain of the tort cases 
should be reconsidered in that light. See the Exchequer Court Act, supra, section 19 (1) 
(c) as substituted in 1938 by 2 Geo. VI, c. 28 (Dom.); and section 50A as added 
in 1943-4 by 7 Geo. VI, c. 25. (Dom.). However, where these words are invoked 
merely to provide a remedy in contract by suit against the agent of the crown in his 
representative capacity this involves only a matter of form or procedure whereby the 
crown’s well-recognized liability in contract is to be enforced not by petition of right 
against the crown but by suit in the ordinary way against the crown’s alter ego, the 
agent, as such. This would appear to be substantially the analysis of Goddard L.J. in 
Minister of Supply v. British Thomson-Houston Company, Limited, [1943] K.B. 478, 
at pp. 488-9 and 491. If the first-mentioned argument were to prevail where the action 
is against the agent in his representative capacity, it would follow that the only office 
remaining to be attributed to the statutory words in question would be that of per- 
mitting suit personally against a crown agent not ordinarily suable at all (such as, for 
example, a non-legal entity like the Air Council) where such agent had contracted on 
its own behalf as well as on behalf of the crown. That the office remaining would be 
as narrow as indicated is at once made clear when it is recalled, as was so rightly 
pointed out by Goddard L.J., ibid., at p. 489, that where the agent of the crown is a 
legal person no words in a statute are required to make that person personally liable to 
suit on a contract which he or it has entered into as well on his or its own behalf as 
on behalf of the crown. 
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of the contract having been entered into by an agent of the crown other 
than the Air Council, and the implication throughout is that if the Air 
Council had been a party to the contract a different result would have been 
reached.** 

We have not overlooked the fact that Bankes L.J.** and Scrutton L.J.*° 
both express themselves as being in agreement with what had been held in 
the courts below by Russell and P. O. Lawrence JJ. However, upon closer 
examination, these statements appear to be no more than an approval of the 
conclusions reached below in the sense that these conclusions were to be 
considered as having been based on the particular facts, namely, that no 
contractual liability had been transferred to the Air Council and that there 
was no such liability to be transferred. The words of Bankes L.J. when 
looked at in this light are clear when he says: “For these reasons I have come 
to the conclusion that this appeal on this particular point must fail, because 
in my view both Russell J. and P. O. Lawrence J. took the right view of 
these facts, and upon these facts the plaintiff failed to establish any contract 
which was enforceable against either the Secretary of State for War or the 
Air Board or the Air Council, and that his remedy, if any, is by way of 
petition of right against the Crown in respect of this particular complaint.”’*® 
In addition when Bankes L.J.“. agrees with Russell J. and P. O. 
Lawrence J. that the words of section 10(1) are not sufficient to create a 
substantive right which apart from these words would have no existence 
at all, he is not in the least adopting the broad grounds upon which the 
two judges of first instance proceeded, but is merely saying that on the facts 
no contractual liability passed to the Air Council and that the words of 
section 10(1), effecting as they do an alteration of form and not of sub- 
stance, cannot cure the defect.** 

To sum up, then, the ratio decidendi of Rowland G Mackenzie-Kennedy 
v. Air Council was that there was no privity of contract between Mackenzie- 
Kennedy and the Air Council—that the Air Council had never become a 
party to the contract in any capacity. However, the misleading headnote 
to the report of the case,*” the reasoning in the lower courts of Russell J. and 
P. O. Lawrence J., and the approval thereof by two of the lords justices (the 
qualification whereof being apparent only on critical examination), all 


43(1927) 96 L.J. Ch. 470, at p. 474 (per Bankes L.J.), and at pp. 476-7 (per 
Atkin L.J.). 

44(1927) 96 L.J. Ch. 470, at p. 474. **Jbid., at p. 476. 

46Tbid., at p. 474. 47] bid., at pp. 473-4. 

‘SIf this interpretation of the statement is erroneous, and it is submitted that it is 
not, then, in any case, the said statement was not necessary for the decision and was, 
therefore, an obiter dictum as was held by the Court of Appeal in Minister of Supply 
v. British Thomson-Houston Company, Limited, [1943] K.B. 478, at p. 486 (per Mac- 
Kinnon L.J.) and at p. 491 (per Goddard L.J.). 

49(1927) 96 L.J. Ch. 470 
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combined to justify Farwell J. in Gilleghan vy. Minister of Health” in 
1932 in proceeding on the footing of the broader proposition. This was an 
action against the minister of health for breach of contract and for an 
injunction. The minister moved to strike out the claim on the ground that he, 
as agent for the crown, was not amenable to suit. By the Ministry of Health 
Act it was provided that the minister “may sue and be sued by the name 
of the Minister of Health.” In allowing the application, Farwell J. said: 
“The matter has been considered (inter alia) in Rowland G Kennedy v. 
Air Council, where the Act constituting the Air Council contains a section 
in the precise terms of s.7, sub.-s. 1. Russell J., Lawrence J., and the Court 
of Appeal all held that a provision of that sort did not take the case out of 
the general rule or entitle a subject to sue the Minister for the matters of 
which the subject complains, but any relief must be sought against the 
Crown by appropriate proceedings.” 

An identical conclusion was reached by the High Court of Justice and 
the Court of Appeal for Ontario in International Railway Company v. 
Niagara Parks Commission.” In that case the predecessors of the Railway 
Company had entered into a contract with the predecessors of the Com- 
mission for the construction and operation by the former of an electric 
railway and, upon the expiration of the contract, title to the railway as a 
going concern was to vest in the latter subject to the payment of compensa- 
tion to be agreed upon or to be awarded on arbitration. The action here 
was against the Commission for interest on moneys awarded the Railway 
Company as compensation in arbitration proceedings as finally determined 
by the Judicial Committee of the Privy Council. The original contract was 
in terms expressed to have been made on behalf of the Commission’s pre- 
decessors as well as on behalf of and with the approval of the government 
of the province of Ontario. The Commission, like its predecessor, was a 
statutory corporation and it was assumed that, by virtue of the operation of 
the Ontario Interpretation Act, it had the capacity to sue and be sued.” 


50[1932] 1 Ch. 86; see S. E. Smith, note in (1932) 10 Canadian Bar Review 251. 

51[1932] 1 Ch. 86, at pp. 92-3. In Halsbury’s Laws of England (2 ed.), vol. VI, 
at p. 491, para. 603, there appears the following statement with regard to agents of the 
crown: “Moreover, they cannot be sued in tort, and not even in contract, if, without 
incorporation, or with incorporation for a limited purpose, they are merely given the 
capacity to sue and be sued,” and the Air Council Cases and the Gilleghan Case, supra, 
are cited. The Gilleghan Case was later overruled and Rowland ¢& Mackenzie- 
Kennedy v. Air Council was explained by the Court of Appeal in Minister of Suppl 
v. British Thomson-Houston Company, Limited, [1943] K.B. 478, and, as a conse- 
quence thereof, the statement in Halsbury’s Laws of England has been corrected: The 
Laws of England, Supplement, 1948, at p. 266, para. 603. 

211940] O.R. 33. Reversed on other grounds by the Judicial Committee of the 
Privy Council: [1941] A.C. 328. 

°’The Interpretation Act, R.S.O. 1937, c. 1 provides in section 2&(a) as follows: 
“28. In every Act, unless the contrary intention appears, words making any association 


or number of persons a corporation or body politic and corporate shall,—(a) vest in such 
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Kelly J., the trial judge, held, inter alia, that the Commission was an 
agent of the crown in right of the province of Ontario and that, although 
it was a corporation with power to sue and be sued, it was not liable to suit 
in the ordinary way and that the only proceedings available were by way 
of petition of right. In the course of his judgement the learned judge said: 
“In Mackenzie-Kennedy v. Air Council” it was held that, notwithstanding 
the fact that the Act establishing the Air Council expressly provided that 
‘The Air Council may sue and be sued and may for all purposes be described 
by that name,’ an action could not be maintained against the Air Council, 
whether a corporation or not, in its capacity as representing the Crown.” 
He then went on to discuss certain other cases”’ and continued as follows: 
“See also the report of Mackenzie-Kennedy v. Air Council’ where the 
reporter's statement of facts indicates that the Court of Appeal had held 
in connected litigation that claims in contract could be raised only by petition 
of right and not by action. 


“I think the authorities I have cited correctly set out the law, and it 
follows that, if the defendant in the present case was a servant or agent of 
the Crown and entered into the contract in that capacity, this action is not 
maintainable.” 

It is a matter for regret that Kelly J. was content to rely on the reporter’s 
statement in the tort appeal for what the English Court of Appeal had 
decided in the “connected litigation.’ Had he scrutinized the judgements in 
that “connected litigation,’ namely, Rowland G Mackenzie-Kennedy v. 
Air Council,” he would have discovered that the Court there proceeded 
on the very narrow ground already indicated and that no such general 


corporation power to sue and be sued, to contract and be contracted with by their corpo- 
rate name... .”’ Where, however, the statutory corporation is an agent of the crown, and 
it is sought to make this provision applicable thereto, regard must be had to section 
11 which provides as follows: “11. No Act shall affect the rights of His Majesty, His 
Heirs or Successors, unless it is expressly stated therein that His Majesty shall be 
so bound.” Since by section 3 the provisions of the Interpretation Act are made applic- 
able to the construction thereof, it follows that section 28(a) does not bind the crown 
because not expressly mentioned therein. It will be noted that section 11 is a restriction 
on the common-law doctrine that the crown is not bound or the prerogative restricted 
by a statute except by express words or necessary intendment: Theberge et al. v. 
Landry, (1876) 2 App. Cas. 102; Cushing v. Dupuy, (1880) 5 App. Cas. 409; Hornsey 
Urban District Council v. Hennell, [1902] 2 K.B. 73; British Coal Corporation v. The 
King, [1935] A.C. 500, at p. 519; Bombay Province v. Bombay Municipal Corpor- 
ation, [1947] A.C. 58; The “Brabo,” [1949] 1 All E.R. 294; Tamlin v. Hannaford, 
(1949) 65 T.L.R. 422. Similar provisions are contained in the Interpretation Act, 
R.S.C. 1927, c. 1, ss. 16 and 30. See In re Silver Brothers, [1932] A.C. 514. 

*[1927] 2 K.B. 517. 

*®[1940] O.R. 33, at p. 41. Note that the case here referred to is the appeal in the 
tort action, see n. 33 supra. 

“Graham et al. v. His Majesty’s Commissioners of Public Works & Buildings, 
[1901] 2 K.B. 781; Hosier Brothers v. Earl of Derby, [1918] 2 K.B. 671, discussed 


infra. 


7[1927] 2 K.B. 517, at p. 518. “811940] O.R. 33, at p. 42 
59(1927) 96 L.J. Ch. 470 
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proposition as that suggested had been laid down.” The judgement of Kelly 
J. was affirmed on appeal. 


McTague J.A. in delivering the judgement of the Court of Appeal, 
which consisted of Riddell, McTague, and Gillanders JJ.A., said: 


On the other branch of the case by which he held that this proceeding 
could only be launched by petition of right, I am also in accord with my 
brother Kelly. The defendant is an emanation of the Crown. It has been so 
held to be in this Court as pointed out in the trial Judge’s reasons. Once that 
conclusion is established, it follows that it must be proceeded against by petition 
of right unless one can find statutory authority for holding otherwise. The 
mere fact that the defendant Commission is defined as a corporation makes no 
difference. One must look beyond that and ascertain whether the immunity 
against action except by petition of right has been waived, either in the statute 
creating the corporation, or in some other statute. There can be no doubt as 
pointed out by Phillimore J., in Graham v. His Majesty's Commissioners of 
Public Works," that it is within the competence of the Crown for its own 
convenience, or that of His Majesty’s subjects, to waive its rights and permit 
its emanation to be sued in the ordinary way. But such intention must be clear 
from the statute. In the light of more recent decisions the Graham Case as a 
decision may perhaps be considered to have been overruled, but the principle 
enunciated by Phillimore J. in this regard is still good law. In regard to the 
defendant here, I can find nothing in the statutes which would take away its 
immunity to be proceeded against otherwise than by petition of right. The 
mere fact that it is defined as a corporation and that under The Interpretation 
Act®? a corporation may sue or be sued is not strong enough to destroy its 
usual right as an emanation of the Crown."* 


Briefly then, the Ontario Court of Appeal affirmed the decision of 
Kelly J., who had held that the statutory words “sue and be sued” are, by 


themselves, inadequate to take away the immunities attaching to an agent 
of the crown, erroneously confident that such had been the decision in 








®°When Albert Einstein was asked what was the key to his having developed the 
theory of relativity he is reported to have answered: “I challenged a maxim.” It is a 
healthful and salutary practice to challenge maxims, even though they be legal maxims, 
and more particularly where the legal maxim is said to embody the doctrine that enact- 
ments of the legislature are to be disregarded. 

1/1901] 2 K.B. 781. 62R.S.0. 1937, c. 1, s. 28. 

6311940] O.R. 33, at pp. 47-8. The Privy Council ([1941] A.C. 328) reversed 
the decisions below on the ground that the Commission was liable in its personal capa- 
city by virtue of the express provision to that effect in the contract and that, there- 
fore, the question of immunity did not arise. See comment in (1941) 19 Canadian 
Bar Review 543. In delivering the opinion of the Board, Luxmoore L.J. said (at p. 342): 
“In their Lordships’ view, the commissioners entered into the agreement of 1891 on 
the express terms that they were to be liable for its fulfilment, and it is, therefore, 
unnecessary to consider further the more difficult question which would have arisen 
if the words ‘on their own behalf’? had been omitted, for there is nothing to prevent an 
agent from entering into a contract on the basis that he is himself to be liable to per- 
form it as well as his principal.” This decision of the Judicial Committee has a parti- 
cular significance and importance so far as crown corporations incorporated under 
Part I of The Companies Act, 1934, such as Wartime Housing Limited, are con- 
cerned, since The Government Companies Operation Act, 10 Geo. VI, c. 24, 1946, 
which is applicable to such crown corporations, provides by section 7 as follows: 
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Rowland & Mackenzie-Kennedy v. Air Council.* Further, McTague J.A. 
would seem to go so far as to lay down the somewhat startling proposition 
that these statutory words could never be invoked otherwise than in further- 
ance of a power to be sued which the Commission might possess inde- 
pendently of them. It would appear that this was the basis upon which the 
same court was able to hold in the earlier case of Gooderham & Worts, Ltd. 
v. Canadian Broadcasting Corporation®® that the Canadian Broadcasting 
Corporation, though an agent of the crown, was liable to be sued in con- 
tract. That was an action against the Corporation for specific performance 
of a lease and damages for breach of the covenants thereof. The Canadian 
Broadcasting Act, conferring wide powers on the Corporation, provided by 
section 4 that, ““The Corporation shall be a body corporate having capacity 
to contract and to sue and be sued in the name of the Corporation.” On 
appeal from an order made in proceedings to strike out the writ of summons, 
the Court of Appeal held that though it was bound by a former decision” 
to hold that the Corporation was an agent of the crown, still by virtue of the 
nature and scope of its objects and powers in addition to those conferred by 
section 4, the Corporation was one of commercial character and that, in 
the words of Phillimore J. in Graham et al. v. His Majesty’s Commissioners 
of Public Works & Buildings,” it would be “extremely convenient” if it 
might be subject to suit in the ordinary way, and the court, constituted as 
in International Railway Company v. Niagara Parks Commission,” so held. 
In the latter case, McTague J.A. in distinguishing Gooderham G Worts 
Ltd. v. Canadian Broadcasting Corporation,” and indicating the ratio 
decidendi thereof, said: 


In Gooderham © Worts Ltd. v. Canadian Broadcasting Corporation,”° 
this Court held that the Canadian Broadcasting Corporation, although an 
emanation of the Crown, could be proceeded against in the ordinary Courts 
without petition of right. That decision was based upon a special section of 


“7. (1) Every Company is for all its purposes an agent of His Majesty and its powers 
may be exercised only as an agent of His Majesty. 

(2) Every Company may on behalf of His Majesty contract in its corporate name 
without specific reference to His Majesty. 

(3) Every Company may sue and be sued in respect of any right acquired or 
obligation incurred by it as agent of His Majesty as if the right or obligation had 
been acquired or incurred on its own behalf instead of as agent of His Majesty.” 
It is clear that the remedy provided by section 7(3) is precisely the remedy to which 
the Judicial Committee gave effect in the Niagara Parks Commission Case, and the 
conclusion is irresistible that the provision was enacted with reference to the decision 
in that case. 

64(1927) 96 L.J. Ch. 470. 

6°[1940] O.R. 130. For the decision on the merits see: [1943] O.R. 599. 

®66Re The City of Toronto and Canadian Broadcasting Corporation, [1938] O.W.N. 
507, where it was held that the Corporation as an agent of the crown was immune from 
municipal taxation. 

*7/1901] 2 K.B. 781. 68[1940] O.R. 33. 

6°[1940] O.R. 130. 70[1939] O.W.N. 507. 
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the incorporating Act when read together with the powers given to the corpo- 
ration. In other words, we concluded that the Canadian Broadcasting Corpora- 
tion was in essence one of commercial character and that, for its own con- 
venience and that of persons contracting with it, it could sue or be sued in 
the ordinary Courts in the ordinary way. The statute creating the Niagara 
Parks Commission is quite different. The Commission holds its lands as trustee 
for the Crown, and its surplus goes into the Consolidated Revenue Fund. 
There is nothing in its Act to take away the immunity to which an emanation 
of the Crown is in law entitled, and The Interpretation Act is not specific 
enough to justify a conclusion in favour of the plaintiff’s contention.” 

It is clear, therefore, that the courts in Ontario were not disposed to 
strip an agent of the crown of the traditional immunity from suit on the 
ground alone that such agent was empowered “to sue and be sued,” and 
that before that result could be achieved it was necessary to discover in the 
relevant statute additional powers supplementary to such words or even 
perhaps a constructive capacity to be sued independent of such words. 

The case of International Railway Company v. Niagara Parks Com- 
mission,’ among others, was applied by a majority of the Manitoba Court 
of Appeal in Oatway v. Canadian Wheat Board" in 1944. In that case the 
plaintiff sued the Canadian Wheat Board for, inter alia, an accounting 
with regard to the disposition by the Board of wheat delivered to it in certain 
crop years. Section 4(1) of the Canadian Wheat Board Act provides that: 
“The Board shall be a body corporate having capacity to contract and to 
sue and be sued in the name of the Board,” which, it will be recalled, is 
the same language, mutatis mutandis, which had to be considered in 
Gooderham © Worts Ltd. vy. Canadian Broadcasting Corporation.” 
McPherson C.J.M., with whom Dennistoun and Bergman JJ.A. concurred 
(Trueman and Richards JJ.A. dissenting), held that the Board was an 
agent of the crown’ and that notwithstanding the words “‘sue and be sued” 
it was not liable to suit in the ordinary way. The learned chief justice puts 
the issue thus: “. . . and the whole point to be decided on this appeal 
appears to me to be confined to the question of whether the defendant is the 

71[1940] O.R. 33, at p. 48. For decisions in the courts of the province of Quebec 
similar to that in Gooderham & Worts Ltd. v. Canadian Broadcasting Corporation, 
[1940] O.R. 130, see: Kristen v. Durieux and Canadian Broadcasting Corporation, 
(1937) Que. R. 75 S.C. 268; Canadian Broadcasting Corporation v. Cyr, [1939] 4 
D.L.R 233 (leave to appeal to the Supreme Court of Canada refused: (1938) 64 
Que. K.B. 191); Gagnon v. Canadian Broadcasting Corporation, [1944] 4 D.L.R. 
77; North and Wartime Housing Limited v. Madden et al., [1944] 4 D.L.R. 161. 
With respect to this last case see now The Government Companies Operation Act, 
supra, section 7(3). 72[1940] O.R. 33. 


78[1944] 4 D.L.R. 381. 

74[1940] O.R. 130. 

7>The finding in this respect was confirmed by an amendment to the Canadian 
Wheat Board Act in 1947: 11 Geo. VI, c. 15, 2. It would appear that the Rt. Hon. 
J. L. Isley, minister of justice at that time, considered that the effect of the amend- 
ment was to ensure that the Wheat Board be immune from suit in the ordinary way: 
Canada, House of Commons, Debates, 1947, vol. I, at pp. 847 ff.; 919 ff. 
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Crown or not, and, if the decision is favourable to the appellant [Board], 
whether the action can be maintained’’,"’ and he concludes as follows: 
“From the above cases I have reached the conclusion that the mere fact of 
an agent of the Crown being a corporate body, and that the statute of 
incorporation contains a clause that it may sue and be sued, does not in 
itself give the right to bring an action against it in the ordinary Courts, but 
that the Crown’s immunity from such an action still exists.” 

The chief justice would appear to concern himself almost exclusively 
with the question whether the Board was an agent of the crown, and in 
that connexion has regard to cases such as The Quebec Liquor Commission 
v. Moore,"* Public Works Commissioners v. Pontypridd Masonic Hall Co.,"° 
and especially Halifax v. Halifax Harbour Commissioners.*° Once having 
satisfied himself that in the circumstances the answer was in the affirmative, 
he appears to have considered that International Railway Company v. 
Niagara Parks Commission™ was conclusive of the proposition that the 
Board could not be sued. Referring to the last-mentioned case he says: 
“*. .. both the trial Judge . . . and the Court of Appeal held that although 
the defendant was a corporation liable to sue and be sued, this did not take 
away its immunity as an emanation of the Crown. This decision was not 
affected when the case came before the Privy Council . . . although the 
judgment was reversed.”’** He quoted also** an excerpt from the judgement 
of Duff J., (as he then was) in The Quebec Liquor Commission v. Moore, 
as follows: “It is now recognized also that there is nothing to prevent the 
Crown being served by a corporation, and nothing to prevent such a 
corporation claiming the same immunity as an individual.’’** If this state- 
ment was to be relied upon to establish that the Wheat Board could not be 
sued in contract, it must be examined in its context. The Liquor Commission, 
a statutory corporation vested with all the rights and powers belonging 
generally to corporations, was sued in tort by Moore who had sustained 
personal injuries due to the negligence of an independent contractor’s 
servants who, it was alleged, had passed temporarily into the service of the 
Commission. A majority of the Supreme Court of Canada, Anglin J. (as 
he then was), Mignault J., and Duff J. (as he then was) held in favour 
of the Commission. Anglin and Mignault JJ. proceeded on the basis that 
the servants of the independent contractor had not passed under the control 
of the Commission and that therefore no vicarious liability attached thereto. 
Duff J. considered that the said servants had passed under the control of 
the Commission but that the latter, as an agent of the crown, was not 





76[1944] 4 D.L.R. 381, at p. 383. ‘tIbid., at pp. 387-8 


78[1924] S.C.R. 540. 7911920] 2 K.B. 233. 
80[1935] S.C.R. 215. 8111940] O.R. 33. 
82/1944] 4 D.L.R. 381, at p. 385. 831 bid 


84/1924] S.C.R. 540, at p. 552. 





LIABILITY OF AN AGENT OF THE CROWN 235 


liable to be sued in tort. His statement in full was as follows: “Such a public 
officer is not responsible for the acts of inferior servants or officials merely 
because the superior officer has the right of the selection and appointment, 
as well as the right of removal at pleasure. Canterbury v. The Attorney- 
General. It is now recognized also that there is nothing to prevent the Crown 
being served by a corporation, and nothing to prevent such a corporation 
claiming the same immunity as an individual.”*° All that Duff J. was here 
dealing with is the well-recognized proposition that a servant of the crown 
is not vicariously liable for the torts of his subordinates; that is to say, 
although a servant of the crown is personally liable for torts committed by 
him, he is not liable for the torts of his subordinates on the basis of the 
maxim respondeat superior for the reason that these subordinates are not 
his servants but servants of the crown. What Duff J. was saying, then, in 
the excerpt relied upon by McPherson C.J.M., was no more than this: If 
the crown is served by a corporation, that corporation is no more liable for 
the torts of its subordinates than an individual in the same circumstances. 


It is manifest, therefore, that the statement invoked had no bearing 
whatsoever upon the question at hand. In addition, far from saying any- 
thing that might have supported the chief justice of Manitoba in his con- 
clusions, Duff. J., on the contrary, expressed himself as being inclined to 
the opinion that the Commission was liable to be sued in contract. In the 
paragraph immediately following the excerpt quoted by the chief justice, 
Duff. J. said: “Much can certainly be said in favour of the view that by 
s. 9 of the Act there is implied authority to incur contractual responsibility 
in the ordinary way and, consequently, liability to suit for the enforcement 
of contracts entered into. But it does not follow that there is responsibility 
for delicts.”’** 


McPherson C.J.M. felt he had support for his position in the fact that 
in his opinion Graham et al. v. His Majesty's Commissioners of Public 
Works & Buildings,*' followed by Shearman J. in Roper v. His Majesty’s 
Commissioners of Public Works & Buildings,** had been overruled by Hosier 
Brothers v. Earl of Derby, Secretary of State for War.” It may be said im- 
mediately that the question in issue herein is not to be resolved by deciding 
whether or not the Graham Case“ has been overruled. There the plaintiffs 
sued the commissioners for breach of a building contract. The defendants 
set up their immunity as agents of the crown, and this preliminary issue 
was tried by a divisional court consisting of Ridley and Phillimore JJ. 
Although the defendants were a statutory corporation they were not ex- 

85] bid. S67 bid. 


87(1901] 2 KB. 781. $8[1915] 1 K.B. 45. 
*9[1918] 2 K.B. 671. 90[1901] 2 K.B. 781. 
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pressly empowered to sue and be sued. Both judges held, but for different 
reasons, that the commissioners could be sued. Ridley J. proceeded on the 
ground that they had contracted on their own behalf and that, therefore, 
no question of immunity arose.” Phillimore J., while recognizing the well- 
established rule at common law that neither the crown nor the crown’s agent 
can be sued, went on to say that for the facilitating of business certain of 
the crown’s agents had been made corporations and that: “The mere fact 
of their being incorporated without reservation confers, it seems to me, the 
privilege of suing and the liability to be sued.’’** This decision was followed, 
as has already been said, in the Roper Case.** In Hosier Brothers v. Earl of 
Derby, Secretary of State for War,”* the plaintiffs sued for a declaration, 
inter alia, as to the true construction of a contract. In the Court of Appeal, 
Swinfen Eady M.R. (with whom the other members of the court—Scrutton 
and Duke L.JJ.—agreed) said: “I am of opinion that an action can no 
more be brought against a servant of the Crown for a declaration as to 
what a contract means than it can be brought for a substantive remedy on 
the contract itself.””*° 

On the face of it, this statement is no more than a reiteration of the 
well-known common-law rule, but as the defendant was a corporation 
sole’® (a fact which was not mentioned or in any manner considered in the 
judgement) it is said that the decision, though not the reasoning, is in- 
consistent with the judgement of Phillimore J. in the Graham Case.*’ How- 
ever, as far as this present inquiry is concerned, it may be assumed that the 
Graham Case”* is not good law, for there the commissioners, as distinguished 
from the Canadian Wheat Board, were not expressly endowed with the 
capacity to sue and be sued.”” It is clear, therefore, that McPherson C.J.M. 
could get no support for his conclusions from whatever was the fate of the 
Graham Case.'*° As Trueman and Richards JJ.A. dissented on the ground 
that the Wheat Board was not (at least with regard to those matters raised 


*'It will be recalled that this was the basis of the decision of the Judicial Com- 
mittee of the Privy Council in International Railway Company v. Niagara Parks Com- 


mission, [1941] A.C. 328. 9271901] 2 K.B. 781, at p. 791. 
%3[1915] 1 K.B. 45. 9471918] 2 K.B. 671. 
*5{1918] 2 KB. 671, at p. 675. 618 & 19 Vict. c. 117. 


97[1901] 2 K.B. 781. In Gooderham & Worts Ltd. v. Canadian Broadcasting Cor- 
poration, [1940] O.R. 130, McTague J.A. (at pp. 138-9) quotes Phillimore J. with 
approval. In International Railway Company v. Niagara Parks Commission, [1940] 
O.R. 33, McTague J.A. says (at p. 48) that although the decision in the Graham Case, 
supra, may perhaps be considered as having been overruled, nevertheless the principle 
enunciated by Phillimore J. is still good law. In The Minister of Works & Planning v. 
Henderson et al., [1947] 1 K.B. 91, Wynn-Parry J. approved the view taken by Philli- 
more J. in the Graham Case. See also Williams, Crown Proceedings, at pp. 4-5. 

95[1901] 2 KB. 781. 

*9Jt is perhaps not entirely irrelevant to observe that the attorney-general, counsel 
for the Commissioners, in the Graham Case, relied on the fact that such express words 
were absent and indicated that he would have been prepared to concede the point had 
the words been present: [1901] 2 K.B. 781, at pp. 784-5 10071901] 2 K.B. 781. 
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in the proceedings) an agent of the crown, it follows that their judgements 
are, for our present purposes, not material. An appeal to the Supreme Court 
of Canada was quashed” on the ground that an order-in-council passed 
under the War Measures Act had supervened removing the substratum of 
the action, and the court, in accordance with the well-established practice 


in that connexion, refused to entertain the consideration of what had become 
an academic question.’** 


By this time the courts would appear to have reached the stage where, 
once it was established that the defendant was an agent of the crown, the 
statutory words “may be sued” automatically were to be disregarded, and the 
agent could be liable to be sued only if such liability were otherwise and 
independently imposed. Such was the view taken by H. J. Macdonald J. 
in Yeats @ Yeats v. Central Mortgage G Housing Corporation et al.’ 
In that case the plaintiffs, owners, brought action for, what was assumed by 
the court to be, breach of a building contract against Central Mortgage and 
Housing Corporation and another, as mortgagees, as well as against the 
builder. Central Mortgage moved to have the statement of claim struck out 
as against itself on the ground that, as an agent of the crown, it was not 
subject to the jurisdiction of the court. H. J. Macdonald J. allowed the 
application, applying Oatway v. Canadian Wheat Board.'** 

Central Mortgage and Housing Corporation was incorporated in 1945, 
the relevant sections of the statute’®® for present purposes being the following: 


3. There is hereby established a Corporation called the “Central Mortgage 
and Housing Corporation” consisting of the Minister and those persons who 
from time to time comprise the Board of Directors. 

5. (1) Except as provided in section fourteen of this Act, the Corporation 
is for all purposes an agent of His Majesty in right of Canada and its powers 
under this Act may be exercised by it only as an agent of His Majesty. 

(2) The Corporation may, on behalf of His Majesty, enter into contracts 
in the name of his Majesty or in the name of the Corporation. 

(3) Property acquired by the Corporation is the property of His Majesty 
and title thereto may be vested in the name of His Majesty or in the name 
of the Corporation. 

(4) Where the Corporation has acquired or incurred a right or obligation 
in the name of the Corporation, it may sue or be sued in respect thereof in the 
name of the Corporation. 

14.(1) The Corporation may on its own behalf employ such officers and 
employees for such purposes and on such terms and conditions as may be 


10111945] S.C.R. 204. 

102For the same rule applied in other courts see: Sun Life Assurance Company of 
Canada v. Jervis, [1944] A.C. 111, at p. 113; Attorney-General for Alberta v. Attorney- 
General for Canada et al., [1939] A.C. 117, at p. 128; Motor Car Supply Company of 
Canada Limited v. Attorney-General for Alberta, [1938] 3 W.W.R. 374, at p. 388. 

103[1949] 2 W.W.R. 413. 

10471944] 4 D.L.R. 381. 

105 9 & 10 Geo. VI (Dom.), c. 15. 
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determined by the Executive Committee and such officers and employees are 
not officers or servants of His Majesty. 


It will at once be observed that the language here employed is con- 
siderably more precise and comprehensive than that construed in the cases 
already discussed. In point of fact, one might say that language could 
scarcely be more calculated to give a remedy by suit in the ordinary way 
against an agent of the crown. Sections 5(1) and 14(1) make it clear that, 
except with regard to the employment of officers and employees, the 
Corporation is, and may act only as, an agent of the crown in the right of 
Canada. Thus the learned judge was spared, for the solution of this question, 
any further inquiry such as that conducted by the Court of Appeal for 
Manitoba in Oatway v. Canadian Wheat Board.’ Section 5 (2), (3), and 
(4) make it clear that the Corporation may, on behalf of the crown, enter 
into contracts and acquire property in the name of the Corporation, and 
that where the Corporation has so acquired any right or incurred any 
obligation it may sue or be sued in respect thereof. Thus the Corporation, 
as an agent of the crown, is expressly made liable to be sued in contract, 
and therefore it was impossible here to argue as was done (though un- 
successfully) in Minister of Supply v. British Thomson-Houston Company, 
Limited,'*’ that the capacity to be sued could be invoked only where the 
agent had contracted on its own behalf. Surely it would be an unwarranted 
and unnatural restriction of language to construe these words as meaning 
merely that proceedings by petition of right, which heretofore would have 
been required to be taken against the crown, may now be taken against the 
Corporation, or, as was argued before and repudiated by the English Court 
of Appeal in Minister of Supply v. British Thomson-Houston Company, 
Limited,’** that the Corporation may be sued only if it so elects. 

However that may be, H. J. Macdonald J., once it was established by 
section 5(1) that the Corporation was an agent of His Majesty, considered 
himself constrained by authority to hold that this defendant could not thus 
be impleaded, and he says: 


In Metropolitan Meat Industry Board v. Sheedy,’ it was held that a debt 
due to the board was not a debt due to the Crown. After reviewing the pro- 
visions of the Act in question, Lord Haldane, in delivering the judgment of the 
Judicial Committee, states: 

“Under these circumstances their Lordships think that it ought not to be 
held that the appellant board are acting mainly, if at all, as servants of the 
Crown acting in its service.””*'° 





100[1944] 4 D.LR. 381. 
07[1943] K.B. 478, at p. 489 (per Goddard L.J.). 


LJ ‘ST bid., at pp. 482-3 (per MacKinnon L.J.), and at pp. 489-90 (per Goddard 
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In the case at bar just the opposite situation prevails to that being considered 
by the Judicial Committee, for in the Act of incorporation under consideration 
the corporation “‘is for all purposes an agent of His Majesty in right of Canada.” 

It seems to me that the words of sec. 5(1), supra, are conclusive. With the 
exception as contained in sec. 14, supra, the corporation has no contractual 
capacity separate from the Crown. I have read the other sections of the Act 
with care and I find nothing in those sections to qualify the plain language used 
in sec. 5(1) supra. It would follow that nothing in the Act under consideration 
takes away the immunity of the Crown to be sued in ordinary Courts.'" 


It is with something like justifiable alarm that one considers that the state 
of the judicial authorities should ever be such as to preclude a court from 
giving effect to statutory language at once so unequivocal and so apt for 
its manifest purpose as is the language employed in the Act incorporating 
the Central Mortgage and Housing Corporation, or to enable a contributor 
to the Canadian Bar Review to characterize the decision in the Yeats Case 
as an “eminently correct one in the present state of the law.’”’'* The mis- 
apprehension of Kelly J. in International Railway Company v. Niagara 
Parks Commission’’* has fallen on fertile soil. 

In the meantime, in England, an opportunity had been afforded the 
Court of Appeal to consider what precisely had been the decision in Rowland 
GS Mackenzie-Kennedy v. Air Council'** and whether the interpretation 
thereof by Farwell J. in Gilleghan v. Minister of Health'’’ was correct. In 
Minister of Supply v. British Thomson-Houston Company, Limited,'** the 
minister brought action against the Company claiming damages for breach 
of a contract made between the minister (acting for and on behalf of His 
Majesty) and the Company whereunder the latter was to supply certain 
ordnance stores. ‘The Company by its defence admitted the contract, denied 
the breach, and counterclaimed for damages for an alleged breach by the 
minister. The latter applied to the master to strike out the counterclaim 
setting up his immunity as an agent of the crown and arguing that the 
only remedy was by way of petition of right against the crown. The master’s 
order striking out the counterclaim was vacated by Viscount Caldecote C.J. 
from whom an appeal was taken to the Court of Appeal. The Court of 
Appeal unanimously held that the minister was properly impleaded and 
dismissed the appeal. 

By the combined effect of the Ministry of Supply Act, 1939, and the 
Ministry of Supply (Transfer of Powers) (No. 1) Order, 1939, the position 
of the minister of supply was assimilated to that of the secretary of state for 


111[1949] 2 W.W.R. 413, at p. 418. 

112H. M. Bruce, note in (1949) 27 Canadian Bar Review 959. 

113See n. 9, supra. 

114(1927) 96 L.J. Ch. 470. 

115[1932] 1 Ch. 86. 

1186/1943] K.B. 478. See also Minister of Health v. Bellotti et al., [1944] K.B. 298. 
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war under the War Department Stores Act, 1867, section 20 of which 
provides in part as follows: 


The Secretary of State for War may institute and prosecute any action, 
suit, or proceeding, civil or criminal, concerning military or ordnance stores . . . 
or any stores sold or contracted to be delivered to or by the Secretary of State 
for War for the use or on account of Her Majesty, or the price to be paid for 
the same . . . and may defend any action, suit, or proceeding concerning 
any such stores, matter, or thing as aforesaid; and in every such action, 
suit, or proceeding the Secretary of State for War may be so described 
without more. . . . Provided always as follows: (1) Nothing herein shall 
take away or abridge in or in relation to any such action, suit, or proceed- 
ing, any legal right, privilege, or prerogative of the Crown; and in all such 
actions, suits, and proceedings, and in all matters and proceedings connected 
therewith, the Secretary of State for War may exercise and enjoy all such rights, 
privileges, and prerogatives as are for the time being exercised and enjoyed in 
any proceeding in any court of law or equity by the Crown, as if the Crown were 
actually a party to such action, suit, or proceeding. 

In construing this section the court had to determine whether a power 
in the minister to “defend” an action was, by implication, equivalent to a 
power to be “sued,” and, if so, whether it was sufficient, having regard to 
the common-law position of an agent of the crown as well as to the terms 
of the proviso, to enable the company to proceed in the ordinary way 
against the minister as had been done. Counsel for the minister argued that 
the intention of the section was to make the minister liable to suit only 
where he had undertaken personal liability, or at most to enable the minister 
to permit himself to be sued should he so choose. The court held that a 
power to defend implies a capacity to be sued and that these words mean 
what they say; that the ratio decidendi of Rowland & Mackenzie-Kennedy 
v. Air Council'’ was based on the absence of privity of contract between 
Mackenzie-Kennedy and the Air Council, and that Farwell J. in taking 
therefrom the broader proposition in Gilleghan v. Minister of Health'*” 
was wrong; and that the proviso merely had the effect of preserving in 
favour of the minister, in the course and conduct of the action against him, 
the other rights and privileges of the crown of which discovery is given as 
an example. 

MacKinnon and Goddard L.JJ. delivered separate but almost identical 
judgements, Lord Greene M.R. expressing himself as being in agreement 
with both. MacKinnon L.]J. said: 


On the construction of s. 20 of the Act of 1867, if I were unassisted by any 
authorities or not embarrassed by them, I should be of opinion that it does 
empower the defendants to sue the minister on this contract, and, therefore, 
that their counterclaim ought not to be struck out. It is true that the section 
does not use the plainer words “may sue and be sued,” which appear in some 
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similar enactments, but the words “may institute and prosecute any action . 

and may defend any action, suit, or proceeding” seem to me to involve the 
clear implication that such “action, suit or proceeding” may be brought against 
the minister by the other party to the contract. Unless it can be so brought 
there is nothing which he “may defend.” Nor can I agree with the suggestion 
that the provision that “he may defend” an action brought against him must 
be read subject to the implication “unless he elects to rely on the common law 
rule that the action cannot be brought against him.” If Parliament had meant 


to make such a qualification, it could and would have expressed it. I cannot 
think that it ought to be implied.''® 


After having considered the Air Council Cases, he continued: 


As a result of this melancholy review of the litigious efforts of Kennedy 
and his trustee I cannot find that Farwell J. was justified in saying in Gilleghan 

v. Minister of Health that the Court of Appeal has held that the provision [that 
the Air Council “may sue and be sued” | “did not entitle a subject to sue the 
minister.” The only ground for such a proposition is the passage in which 
Bankes L.J. expressed approval of the judgment of Russell J., but that was 
clearly an obiter dictum, since his own decision was rested on other grounds. 
Moreover, he was a member of the court'?’ which less than two months earlier 
had set aside this very judgment of Russell J. on grounds which are not 
apparent from the report. 

In these circumstances I think there is not any decision of this court which 
constrains me to hold that where a statute in terms enacts that a minister or 
other servant of the Crown, “may sue and be sued upon a contract made by 
him on behalf of the Crown” those words do not bear their manifest meaning. 
Further, I think the words we are concerned with in the statute of 1867, that 
the minister “may institute and prosecute any action . . . concerning stores . . . 
contracted to be delivered to him . . . and may defend any action . . . concern- 
ing such stores,” though not so explicit, ought to be given the same meaning, 
namely, that on such a contract the Minister may sue the other party to it 
for breach of it and that the other party, though a subject of the Crown, may 
equally sue the minister for an alleged breach of the contract by him."*' 


Goddard L.J., in addressing himself to the argument that section 20 
merely enabled the minister to submit to suit if he should so choose, said: 


. but in saying that he may defend an action I think that Parliament 
contemplated and intended that an action should lie, and should be an effective 
proceeding. There have been several statutes, some earlier, some later, than 
the Act that we are now considering, containing a similar provision, and it 
is only reasonable to suppose that the object was a simplification of the law and 
the provision of an alternative remedy to information on the one side and 
petition of right on the other. This is effected by clothing the minister with 
the rights and obligations of a principal, so that he can enforce rights and 
remedies by the ordinary process of litigation, and at the same time enables 


119[1943] K.B. 487, at pp. 482-3. 

120MacKinnon L.J. here is in error. The Court of Appeal which heard the case of 
Rowland v. Air Council, (1923) 39 T.L.R. 455, consisted of Lord Sterndale M.R., and 
Warrington and Younger L.JJ., and did not include Bankes L.J. 
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the subject to sue him as though he were himself a contracting party and not 
the agent of the Crown. I confess that it seems to me that, if a minister can, 
in face of such a provision, say that he declines to allow a claim to be pre- 
ferred against him, there is no room left for any meaning to be attached to 
the words, at least no meaning of any value, for I cannot believe that if a 
minister had an option he would ever fail to exercise it in his own favour.’*? 


In conclusion Goddard L.J. said: 


I base my decision in this case on two grounds:—(1.) Where a statute 
says that a minister or a department of State may sue and defend any action, 
that is equivalent to saying he or it may sue or be sued. (2) These words mean 
what they say and make the minister liable to be sued as such. The statute, 
in effect, changes his position from that of an agent to a principal, the object 
being to simplify process, but the minister is not personally liable to satisfy the 
judgment because it is clear that the action is against his office and not against 
the individual, as it is provided that the action shall not be affected by any 
change in the person for the time being holding the office. It must be presumed 
that the minister will satisfy the judgment out of moneys provided by Parliament 
for his office, just as, if he brings an action and fails, he will satisfy the judgment 
for costs which would follow.’* 


In commenting on this decision, Professor A. L. Goodhart refers to 
section 20 of the War Department Stores Act, 1867, and says: 


Under the authority of this Act the Minister brought the present action 
against the defendants, but when they asked for damages by way of counter- 
claim, he applied for an order that their counterclaim be struck out. Counsel 
for the Minister argued that the words “may defend” were permissive in character 
and did not give a cause of action to the subje ct; the Minister, therefore, could, 
if he chose, rely on the common-law principle that a Minister, having con- 
tracted on behalf of His Majesty, could not be sued on the contract either 
personally or in the name of his office. So forced a construction, and one so 
patently unfair to the subject, would hardly seem to require a lengthy answer, 
and the Lords Justices expressed the view that if they had been “unassisted 
by any authorities, or not embarrassed by them,” they could have decided the 
case in a few words.'** 


Professor Goodhart then goes on to quote the excerpt from the con- 
clusion of the judgement of Goddard L.J., quoted above, and adds: 
“It is difficult to understand how anyone can ever have doubted this, but 
a contrary conclusion seems to have been reached in Rowland v. Air 
Council,'** and Gilleghan v. Minister of Health'*® which must now be con- 
sidered to have been overruled.” Similarly, in Halsbury’s Laws of England, 
there appears the following: “These cases § so far as dealing with the 


1227 bid., at pp. 489-90. 123Jbid., at pp. 492-3. 
'24(1943) 59 Law Quarterly Review, at p. 197. 
£1925) 41 T.L.R. 545. 126[1932] 1 Ch. 86 


‘The cases referred to are those cited in support of the proposition in Halsbury’s 
ies of England (2 ed.), vol. VI, at p. 491, para. 603. See n. 51 supra. See also 
Williams, Crown Proceedings, at p. 4. 
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meaning of such statutory words as ‘sue and be sued’ should be considered 
as overruled. Where by statute a Minister or Government department ‘may 
sue or be sued’ or ‘may sue and defend, he or it may sue and is liable 
to be sued and is therefore liable to a counterclaim,”’** and Minister of 
Supply v. British Thomson-Houston Company, Limited,'* is cited. 

It is apparent that the statutory language construed and held to be in- 
adequate to render an agent of the crown liable to suit in the ordinary way 
in the Yeats Case,'*° was much stronger than that in section 20 of the War 
Department Stores Act, 1867. It cannot be said that the proviso to section 
20, preserving in favour of the minister the rights, privileges, and pre- 
rogatives of the crown, had the effect of bolstering the Court of Appeal 
in their decision in the British Thomson-Houston Case,'** in that such a 
preserving was consistent only with a recognition of a capacity in the 
minister to be sued in the ordinary way. This would be equally consistent 
with a mere capacity in the minister to be proceeded against by petition of 
right. In point of fact, far from getting any assistance from the proviso, 
the lords justices considered it an obstacle to be overcome. 

The case of Minister of Supply v. British Thomson-Houston Company, 
Limited,'**was approved in principle by the House of Lords in Tyne Im- 
provement Commissioners v. Armement Anversois Societe Anonyme: The 
“Brabo,”** although, in the special circumstances, it was held that the 
minister of supply, who was a party-defendant, was not liable. The Tyne 
Improvement Commissioners, a conservancy authority, incurred heavy 
expenditure in removing an obstruction to the River Tyne occasioned by a 
sunken Belgian ship and its cargo consisting of ordnance stores, the property 
of the crown, and consigned to the minister of supply and the British Iron 
& Steel Corporation, Limited, as agents of His Majesty. Under the Tyne 
Improvement Acts the Commissioners were empowered to recover from the 
owners of a ship or cargo the expenses of the removal thereof. In exercise of 
this power the Commissioners brought action against the owners of the 
Belgian ship, the minister of supply, and the British Iron & Steel Corporation, 
Limited, claiming reimbursement for the expenditure aforesaid.’** Upon 
the application of the Commissioners, Pilcher J. granted leave to serve the 
ship-owners out of the jurisdiction, but the order was vacated by the Court 
of Appeal,’** which decision was upheld by the House of Lords on the same 
grounds, namely, that the action was not “properly brought against some 
other person duly served within the jurisdiction” within the meaning to 
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be ascribed to those words in the relevant rule, as the action against the two 
parties served within the jurisdiction was bound to fail. For our present 
purpose it is vital to discover why the action against the minister of supply 
was bound to fail. 

As far as the Steel Corporation was concerned it was simply in the 
common-law position of an agent of the crown and therefore the proceedings 
against it were in all respects wholly misconceived. But why was the action 
against the minister bound to fail? It will be recalled that section 20 of the 
War Department Stores Act, 1867 (which, as was pointed out in the British 
Thomson-Houston Case,'** had been made applicable to the minister of 
supply) declared that the minister of supply might institute or defend any 
action concerning ordnance stores, and contained a proviso to the effect that 
nothing in the section should take away or abridge the privileges or pre- 
rogatives of the crown and that the same might be enjoyed and exercised 
by the minister in any such action as if the crown were actually a party 
thereto. It will be recalled also that the claim of the Commissioners for 
reimbursement did not arise out of contract but was wholly a creature of 
statute—a creature of the Tyne Improvement Acts. It followed, therefore, 
that unless these Acts extended to and bound the minister of supply there 
was no such substantive claim to be exerted against him. Accordingly, by 
virtue of (7) the common-law doctrine that the crown is not bound or the 
prerogative restricted by a statute except by express words or necessary 
intendment;'** and more particularly (7) the fact that the Tyne Improve- 
ment Acts themselves expressly preserved the rights and privileges of the 
crown, the Acts in question, imposing an obligation upon the owners of 
ships and cargo to pay compensation, as aforesaid, in no way bound the 
crown and, consequently, by operation of the proviso to section 20, afore- 
said, in no way bound the minister of supply. In brief, then, the reason why 
the action against the minister was bound to fail was that the statutory 
provisions giving rise to the substantive right to compensation, and upon 
which the Commissioners relied, did not bind the minister. 

However, there was no suggestion in any of the five speeches in the 
House of Lords that the minister was, from a procedural point of view, 
improperly impleaded, or that the case of Minister of Supply v. British 
Thomson-Houston Company, Limited,'** was not properly decided. In point 
of fact it was recognized that the minister could now be sued in the ordinary 
way and the reasoning in the British Thomson-Houston Case'*’ was 
approved, for Lord Porter, in speaking of the effect of section 20 of the War 
Department Stores Act, 1867, said: 





Those provisions in the case of the Minister of Supply provide that he may 
bring or defend in his own name any action concerning any stores belonging to 
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or supplied by or for the purposes of the Minister, but the original section [s. 20 
of the Act of 1867] contains the proviso, commonly found in Acts which may 
affect the Crown, retaining its privileges and prerogatives. The result of this 
saving of His Majesty’s right is, as I think, to enable the Minister to be sued 
without the necessity of a petition of right, but not to debar him from the pro- 
tection which in the particular case the Crown itself would have had.'*° 

It will be recalled that this was precisely the reasoning of the Court of 
Appeal in the British Thomson-Houston Case."** 

Lord Simonds, in pointing out that the learned lords justices, in holding 
that the minister was properly impleaded under section 20 in an action for 
breach of contract, had cast no doubts on the right of the minister under the 
proviso to avail himself of any other crown privelege, said: 

I can see no justification for the suggestion that, in an action brought 
against the Minister of Supply, he is debarred from asserting the immunity 
of the Crown from claims brought under a statute which not only does not 
purport to bind the Crown but expressly exempts it. Nor, on an examination 
in their context of the observations of MacKinnon L.J. and Goddard L.J. in 
Minister of Supply v. British Thomson-Houston Co., Ltd., do I think that those 
learned judges intended to cast any doubt on the question. If they did, such 
observations must be regarded as obiter and per incuriam. All that was decided 
in that case was that the Minister of Supply could be sued by way of counter- 
claim for breach of contract.'** 

In the result then, the House of Lords, while recognizing that section 20, 
empowering the minister to defend any action concerning ordnance stores, 
rendered the minister, as agent for the crown, amenable to suit in the 
ordinary way, held that in the particular circumstances of the case there 
was no substantive cause of action to be enforced against the minister for 
the short reason that the claim for reimbursement was wholly the creature 
of statutes which did not extend to or bind the minister. 

Since the commencement of this study, Yeats G Yeats v. Central 
Mortgage and Housing Corporation et al. has been taken on appeal to the 
Appellate Division of the Supreme Court of Alberta and the decision of 
that court, upholding by a majority the learned trial judge, has now been 
reported,'** and may, perhaps, be conveniently discussed at this juncture. 
We had entertained a hope that the Appellate Division, with the advantage 
of the British Thomson-Houston Case'** before it (which, by the way, had 
not been cited to the court below, and apparently had not been cited to the 
courts in Oatway v. Canadian Wheat Board)'*® would adopt what one 
might respectfully characterize as the common-sense, realistic approach of 
that case or at least, on the strength thereof, deem it necessary to approach 
the question involved de novo free and clear of the influence of that line 
of cases reviewed herein which appear to have proceeded on a mis- 
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apprehension of what had been decided in Rowland G Mackenzie-Kennedy 
v. Air Council.'** That hope, however, was disappointed. O’Connor J.A., 
delivering the judgement of the majority consisting of himself, W. A. 
Macdonald, and Parlee JJ.A., quoted with approval from the decision of 
the learned trial judge and went on to say that the statutory provision 
interpreted in the British Thomson-Houston'** and Tyne Improvement 
Commissioners Cases'** differed entirely from that before him, and at the 
same time, he appears to indicate, for reasons which are not clear to us, 
that he considered the last mentioned case an authority against the appel- 
lants. He concludes that “the whole matter is one of procedure” and 
that the words “may sue and be sued” are permissive only, in the sense that 
they may be invoked if the crown so permits. He said: 

On the argument, counsel for the appellants referred to Minister of Supply 
v. British Thomson-Houston Co. Ltd.,'*° and with great fairness also to Tyne 
Improvement Commrs. v. Armement Anversois Societe Anonyme; The 
“Brabo,”’*” which were not cited on the argument before Macdonald J. 

The statutory provision interpreted in those decisions differs entirely from 
that in question here. While there are observations on the British Thomson Case 
which support the appellants’ contention, the editorial note in the All England 
Reports states: 

“In effect, the whole matter is one of procedure, for if the effect of the 
statute was that a counterclaim was not available, the subject would have his 


remedy by petition of right, which would now be heard and decided at the 
same time as the action.” 


This view is supported by the judgments of Lord Simonds (p. 303) and 
Lord du Parcq (pp. 308-9) in the Brabo Case.*”’ 


The learned judge went on to quote from the speeches of those law lords. 
Later he said: “In the result the words ‘may sue and be sued’ in sec. 5, 
subsec. (4), supra, mean ‘may sue and be sued if the Crown so elects’.”’”* 

With respect, we cannot agree that the British Thomson-Houston Case'”* 
is distinguishable from the Yeats Case'** on the basis of the statutory pro- 
visions involved for, as has been pointed out earlier, the relevant provisions 
of the Act incorporating the Central Mortgage and Housing Corporation 
are much stronger than those in section 20 of the War Department Stores 
Act, 1867. Whereas by section 20, the minister was given the capacity to 
“defend” any action concerning ordnance stores, by section 5 of the 
Canadian statute the Corporation as agent of the crown was given the 
capacity to “be sued” in respect of, inter alia, a contract entered into by 
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the Corporation in its own name on behalf of the crown. If section 20 
can be said to be adequate to render the minister as agent of the crown 
suable in the ordinary way then, a fortiori, section 5 is sufficient to place the 
Corporation in a like position in that regard. 

We do not understand the use made by O’Connor J.A. of the editorial 
note in the All England Reports to the effect that the question involved is 
one merely of procedure. Of course, as has been already pointed out,’” 
the matter is one of procedure; that is to say, the effect of statutory provisions 
conferring upon an agent of the crown as such the capacity to be sued is 
not the creation of a new substantive right but rather the creation of a new 
procedure whereby the agent in his representative capacity can now be 
sued in the ordinary way in respect of an already existing cause of action 
which apart from the statutory provisions could only be enforced by way 
of petition of right against the crown. This aspect of the matter was made 
plain in the British Thomson-Houston Case,'** where the Court of Appeal 
construed section 20, empowering the minister to “defend” an action, as 
effecting a change not of substance but of form only. But in having so held 
the court was in no wise precluded from going on to decide, as it did, that 
the procedural change so effected entitled the subject as of right, and not 
merely at the option of the crown, to sue the agent of the crown in contract. 
It is submitted, with respect, that the excerpts from the speeches of Lords 
Simonds and du Parcq quoted by O’Connor J.A. are, in this context, 
irrelevant, for all that the learned law lords were there laying down was 
that, though the minister of supply was, as a matter of procedure, properly 
impleaded, he was nevertheless entitled in the course of the action to avail 
himself of any privilege which would have been available to the crown, and, 
in particular, to avail himself of the privilege embodied in the doctrine that 
the crown is not bound by a statute except by express words or necessary 
intendment. Frank Ford J.A., in a dissenting judgement, expressed the 
opinion that the action should be permitted to go to trial on the merits where, 
at the same time, the question of immunity could be disposed of. He stated 
that some meaning must be accorded the words “sue and be sued,” and 
expressed himself as not being satisfied that the cases relied upon by the 
learned trial judge and by O’Connor J.A. were decisive in a situation where 
there are several defendants but only one of whom could be proceeded 
against in the Exchequer Court of Canada. Thus, in the latest decision on 
this vexed and troublesome question, we find the majority of the Appellate 
Division of the Supreme Court of Alberta pertinaceously holding to a course 
which in reality is an aberration, such course, as it appears to us, having 
been originally charted in error. 


= 155Se¢ n. 42, supra, 
156[1943] K.B. 478. 
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It is respectfully submitted that the realistic approach of the English 
Court of Appeal in the British Thomson-Houston Case,’ wherein it was 
laid down that statutory words empowering an agent of the crown to sue 
and be sued mean what they say, is to be preferred;*** that is, these words 
mean what they say in the sense that they enable an agent of the crown to 
be sued in his representative capacity in the ordinary way in respect of any 
cause which could properly be made the subject-matter of a petition of 
right against the crown. In this sense the words effect a procedural and 
not a substantive change. It is interesting to note that this analysis and 
approach (which, by the way, involve a distinction the drawing of which 
was invited by Professor B. Laskin in 1944"**) were adopted by Robertson J. 
in 1936 in the Supreme Court of British Columbia in the case of McLean 
v. Vancouver Harbour Commissioners'®*’ wherein he held that by virtue 
of section 16 of the Interpretation Act'®’ the Harbour Commissioners, a 
statutory corporation and agent of His Majesty in the right of Canada, were 
liable to be sued by a servant for wrongful dismissal.’** In this connexion, 
however, the voice of Robertson J. has been one crying in the Canadian 
judicial wilderness. 

As it is our contention that these statutory words (unless in some manner 
restricted ) render the crown agent as such liable to be sued in the ordinary 
way but only in respect of a cause of action which could properly form the 
subject-matter of a petition of right against the crown, it follows that, subject 
to the effect to be ascribed to the special position in this regard of the crown 
in the right of Canada under and by virtue of the Exchequer Court Act 
discussed above,’** these words confer no right of action in tort for, as was 
pointed out by Cockburn C.J. in Feather v. The Queen,” the existence of 
the rule that no petition of right will lie for tort is not attributable to any 
procedural defect but to the non-existence of any such cause of action 





17 Ibid, 

158The writer must not be understood as advancing an argument in favour of any 
such proposition as that the courts in Canada are bound by the decisions of the English 
Court of Appeal. See G. D. Kennedy, note in (1948) 26 Canadian Bar Review 581. 

159(1944) 22 Canadian Bar Review 927, at pp. 930-1. 

16011936] 3 W.W.R. 657. 

161R.S.C. 1927, c. 1. See n. 53, supra. 

162Robertson J. expressed the rule thus (at p. 659): “A provision very like this has 
been considered in several cases of tort and, as I understand them, it was held that the 
power to sue and be sued, ctc., does not confer a right to sue except where a cause 
of action existed. I see no reason why this principle should not apply to actions on 
contract,” and Peccin v. Lonegan & Temiskaming & Northern Ontario Railway Com- 
mission, [1934] O.R. 701, and Mackenzie-Kennedy v. Air Council, [1927] 2 K.B. 517, 
among other cases, are cited. See also: National Harbours Board v. Workmen's Com- 
pensation Commission, (1937) 63 Que. K.B. 388, at pp. 393-4 (per Barclay J.) ; 
Gagnon v. Canadian Broadcasting Corporation, [1944] 4 D.L.R. 77, at p. 79. 

163See n. 42, supra. 

164(1865) 6 B. & S. 257, at pp. 295-6. 
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against the crown. The crown can do no wrong; neither can the crown 
authorize a wrong.’®° 

In the result, then, it is respectfully submitted that the cases of Inter- 
national Railway Company v. Niagara Parks Commission*® (in the High 
Court and Court of Appeal for Ontario), Oatway v. Canadian Wheat 
Board,’ and Yeats & Yeats v. Central Mortgage & Housing Corpora- 
tion,’** were wrongly decided in that literal effect was not given to the 
statutory words “sue and be sued.” It is further submitted that the Ontario 
Court of Appeal in Gooderham & Worts Limited v. Canadian Broad- 
casting Corporation,’® though correct in the result was wrong in its reason- 
ing, for in holding that the Corporation was liable to be sued in the ordinary 
way in contract the Court did not simply rely upon and give effect to the 
statutory words “sue and be sued” but based itself upon a consideration of 
the nature and scope of the Corporation’s other statutory powers and 
objects, a consideration which was perfectly relevant on the issue of whether 
or not the Corporation was an agent of the crown, but quite irrelevant, or at 
least superfluous, on the issue of whether or not the Corporation, as agent 
of the crown, was liable to be sued where already a capacity in that regard 
had been expressly conferred.**° 


1657 bid., at pp. 295-6. The tort cases are cited in n. 42, supra. In Mr. Mackenzie- 
Kennedy’s appeal in his tort action against the Air Council, Mackenzie-Kennedy v. 
Air Council, [1927] 2 K.B. 517, Bankes L.J., in considering the effect, in the circumstances, 
of the statutory words “sue and be sued,” said (at p. 524): “. .. I entirely agree with 
the view of Russell J. in Rowland v. Air Council when applied to an action of tort, that 
the authority falls far short of what is necessary to get rid of so well known and so 
well established a constitutional rule of law as that which I have been discussing.” 
In Peccin v. Lonegan et al., [1934] O.R. 701, Davis J.A., delivering the judgement of 
the Ontario Court of Appeal, said (at p. 708): “The fact, then, that the Railway 
Commission is a body corporate and may sue and be sued does not, in my view, destroy 
the old constitutional right of immunity in respect of tortious acts of the Crown's 
servants or agents.” 

166[1940] O.R. 33. 167[1944] 4 D.L.R. 381. 

1681949] 2 W.W.R. 413, 1110. 169[1940] O.R. 130. 

170In dealing with the interpretation and effect of the statutory words “sue and be 
sued,” as applied to agents of the crown in the right of Canada, we have not attempted 
to discuss the Exchequer Court Act, R.S.C. 1927, c. 34 whereby the Exchequer Court 
of Canada is given exclusive jurisdiction with regard to certain claims against the 
crown in that right, for the reason that the provisions of that Act were not the determin- 
ing factor in the decisions in the courts of Canada which have been here reviewed. 
In this connexion it is material to note that the decision of the Ontario Court of Appeal 
in International Railway Company v. Niagara Parks Commission (which, as has been 
seen, was the foundation for the Oatway Case, which in turn was the foundation for the 
Yeats Case) was one involving the Commission, an agent of the crown in the right of 
the province of Ontario, and therefore the Exchequer Court Act had no application, 
but the court held, nevertheless, that the Commission was not subject to be sued. It might 
perhaps be pointed out also that the Ontario Court of Appeal, in deciding that the 
Canadian Broadcasting Corporation, though an agent of the crown in the right of 
Canada, could be sued in the ordinary way in contract, considered that the Exchequer 
Court Act did not stand in the way: Gooderham & Worts Ltd. v. Canadian Broadcasting 
Corporation, [1940] O.R. 130, at pp. 138-9 (per McTague J.A.). 
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It may be, and it is our hope, that the question of the proper interpre- 
tation of the statutory words “sue and be sued” will yet come before the 
Supreme Court of Canada for final decision. If and when that event 
happens it will not suffice merely to apply the decisions in the Niagara Parks 
Commission,‘ Oatway'** and Yeats Cases,‘"* but rather it will be necessary 
first to examine the foundations upon which they are based. This will 
involve a scrutiny of Rowland & Mackenzie-Kennedy v. Air Council,’** as 
well as of the British Thomson-Houston'** and Tyne Improvement Cases,‘** 
which will lead to the discovery that Kelly J., affirmed by the Court of 
Appeal, proceeded in error in the Niagara Parks Commission Case,’ 
which in turn will expose the questionable bases upon which the Oatway'™ 
and Yeats Cases*** stand. Thus it may be that the Supreme Court of Canada 
will reclaim these statutory provisions from the limbo into which they have 
been cast and breathe into them new life so that they may yet speak in the 
plain terms in which they are couched.'*® * 

ALEX SMITH 
The University of Alberta. 





71[1940] O.R. 33. 


1 ( 17211944] 4 D.L.R. 381. 
1783/1949] 2 W.W.R. 413, 1110. 174(1927) 96 L.J. Ch. 470. 
175[1943] K.B. 476. 176[1949] 1 All E.R. 294. 
1771940] O.R. 33. 178[1944] 4 D.L.R. 381. 
179f1949] 2 W.W.R. 413, 1110. 

1 


8°Of course, in this connexion, one must not overlook the well-established canon 
of statutory construction, namely, that where a word or phrase has received a clear 
judicial interpretation and a subsequent statute incorporates the same word or phrase 
in a similar context, it must be taken that the word or phrase so incorporated was 
intended by the legislature to bear the same meaning as that which has been judicially 
ascribed thereto: Barras v. Aberdeen Steam Trawling & Fishing Company, Limited, 
[1933] A.C. 402; Street & Brownlee v. Ottawa Valley Power Company, [1940] S.C.R. 
40; The Royal Court Derby Porcelain Co. Ltd. v. Raymond Russell, [1949] 2 K.B. 417; 
Lamb v. Cleveland, (1891) 19 S.C.R. 78; In re Tod, [1934] S.C.R. 230; Smith v. The 
National Trust Co., [1912] 45 S.C.R. 618. But cf. The Interpretation Act, R.S.C. 1927, 
c. 1, s. 21(4); The Interpretation Act, R.S.O. 1937, s. 20; “Report of the Committee 
on Constitutional and Administrative Law,” in (1948) 26 Canadian Bar Review 1333, 
at p. 1342, n. 24. 

*Ep. Nore. Since this study went to press, the position contended for by the author 
has been sustained by the Supreme Court of Canada in an appeal taken to that court in 
Yeats @ Yeats v. Central Mortgage @ Housing Corporation, as yet unreported. 
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IS INTERNATIONAL LAW PART OF THE LAW OF CANADA? 


HE existence of a body of rules which regulate the relations between 

states, known as the law of nations or public international law, is not 
a matter of conjecture or surmise, but a fact established by actual observation 
of the conduct of states." There is a strong consciousness amongst states of 
common membership in a community which is the family of nations or the 
community of states. States habitually act on the assumption that their 
conduct is governed by rules that are legal rules and, therefore, obligatory, 
and that, as members of the family of nations, they are subjects or persons 
of an international legal system under which they enjoy rights and are 
liable to duties. Although states sometimes offend against principles of inter- 
national law, they generally seek to justify their behaviour on the ground that 
it is in conformity with legal requirements. Whether international law is 
properly to be considered “law” is largely a matter of definition. Admittedly 
it is not law according to the Austinian definition, but in one sense the 
Austinian definition might even exclude the common law of England, which 
indisputably is law. International law has attracted the attention of writers 
and jurists of the highest ability, who have uniformly applied to it the 
general method of jurisprudence. There exists a vast and rapidly expanding 
literature on the subject. In one of the leading treatises* it is defined, in 
simple terms, as “the body of customary and conventional rules which are 
considered binding by civilized states in their intercourse with each other.””* 

International law has been in existence, roughly, during the past three 
centuries, which is only a short time as compared with systems of law in 
force in the various states of the world, that is, internal, municipal, or 
domestic law.* Its rise, therefore, is a relatively recent phenomenon. 
Measured against the yardstick of domestic law, international law has shown 
steady and rapid progress. Nevertheless it is still a system of law in a 
primitive stage of development, with certain defects, some of which are a 
narrow range of application, vagueness in respect of many of its rules, and 
the lack of effective means by which its requirements may be enforced. 
There is still no international legislature or international executive. The 
League of Nations was not a super-state,” and today the United Nations 
organization is not a world government. It is true there has been in existence 
an international court, the successor to which, for practical purposes, is 





1For an excellent discussion of the reality of international law, see P. C. Jessup, 
A Modern Law of Nations (New York, 1948), at pp. 3-8. 

2L. Oppenheim, International Law (7 ed., London, 1948), vol. I, at p. 4. 

8The extent to which individuals and organizations as well as states have now 
become persons in international law, if at all, and accordingly, the extent to which this 
definition should be modified in view of recent developments, is a contentious issue. 

*The terms are used synonymously. 

"Rex v. Christian, [1924] A.D. 101 (South Africa). 
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the International Court of Justice, the principal judicial organ of the United 
Nations; but states are not bound to accept the jurisdiction of that court,” 
and, even where they have accepted its jurisdiction in advance as com- 
pulsory, the generality of this acceptance has been severely limited by 
qualifications and exceptions. The desirability of strengthening the rule of 
law in the international sphere is too generally admitted to require comment. 
It is illustrative of this general view that the maintenance of international 
peace and security by the settlement of disputes in accordance with inter- 
national law has been written into the charter of the United Nations 
organization as one of its basic purposes, and that to the General Assembly 
has been assigned the duty of initiating studies and making recommenda- 
tions to encourage the progressive development of international law and its 
codification.’ 

In England the authority of international law is fortified and its applica- 
tion is extended by a doctrine of English law which bristles with implications 
bearing on the progressive development both of international law and 
domestic law. According to this doctrine, international law is adopted by 
the common law and, therefore, is part of the law of the land. It has been 
called the doctrine of adoption or incorporation. The doctrine was stated by 
Blackstone, with reasonable clarity, in his Commentaries on the Laws of 
England, and was apparently regarded by him as an established doctrine of 
English law even in 1765. Blackstone observed : 


... the law of nations, wherever any question arises which is properly the object 
of its jurisdiction, is here adopted in its full extent by the common law, and 
is held to be a part of the law of the land. And those Acts of parliament which 
have from time to time been made to enforce this universal law, or to facilitate 
the execution of its decisions, are not to be considered as introductive of any 
new rule, but merely as declaratory of the old fundamental constitutions of the 
Kingdom: without which it must cease to be a part of the civilized world.* 

It is the purpose of this study to consider the meaning which has been 
ascribed to this doctrine in the decisions of the English courts, how it has 
been applied to particular issues, and then to consider the further question 
whether there exists a similar doctrine in the law of the several provinces of 
Canada, and if so, its meaning and application in the law of Canada. 

The doctrine of adoption in domestic law is directly related to certain 
basic requirements of international law intended to ensure the supremacy 
of international law over domestic law. It is a well-established rule of inter- 
national law that a state cannot set up by way of defence to an inter- 
national claim that it was prevented from performing its obligations under 
international law because of the condition of its domestic law. This rule was 


"See Article 36 of the statute of the International Court of Justice. 

*See especially Articles 1(1) and 13(3) of the charter of the United Nations. 

SW. Blackstone, Commentaries on the Laws of England (ed. by R. M. Kerr, 
London, 1876), vol. IV, at pp. 55-6. 
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applied in the famous arbitral award in the Alabama Claims,’ a dispute 
between Great Britain and the United States during the American Civil 
War, and since then it has been frequently recognized in decisions of the 
Permanent Court of International Justice and other international tribunals. 
It is itself, however, a corollary of a more general principle. Under inter- 
national law, each state is required to possess certain rules as part of its 
domestic law and is prohibited from possessing others, and, in general, it 
is required to bring its internal law into conformity with international law. 
One object of the doctrine of adoption in English law, therefore, is to im- 
plement these requirements of international law and to ensure against the 
possibility of conflict between the provisions of the two systems of law. 
Probably for the same reason the doctrine has been incorporated into the 
domestic law of the United States, France, Germany, and various other 
countries, in some cases as part of a written constitution.’® Indeed, so broad 
is the principle on which the doctrine rests in domestic law—“without which 
it must cease to be a part of the civilized world”—and so common has been 
its acceptance by states, that it may be the possession by states of such a 
doctrine of domestic law is itself a specific requirement of customary inter- 
national law. 

If, as we propose to show, the doctrine requires an English court to 
ascertain the existence of a rule of international law, and, when found, to 
apply it to the solution of any question to which it is applicable, the doctrine 
also has the effect of promoting the progressive development of international 
law. Domestic courts would, in effect, in addition to their ordinary function, 
also perform a function as an organ or agency of international law of 
developing the greater particularization of its rules, extending its application 
to individuals within the domestic community, and of enforcing its re- 
quirements. But how are these rules to be ascertained? Obviously, the 
proper application of the doctrine of adoption depends on an appreciation 
not only of the nature of international law, but also of the sources from 
which it is derived. 


I. THe Sources OF INTERNATIONAL LAW 


Two theories have decisively influenced the development of inter- 
national law:*' One is the theory of natural law, and the other, the theory of 
positivism. Each has enjoyed a period of pre-eminence, but both have now 
been discredited. The theory of natural law provided the jurisprudential 
basis for the rise and early development of international law. According 
to this theory, the rules and principles of international law are fixed and 


®1 Moore, International Arbitrations 653, at p. 656. 

10See, Survey of International Law in Relation to the Work of Codification of the 
International Law Commission, U.N. Doc. A/CN.4/1/Rev. 1 (1949) at pp. 22-3. 

11See G. Schwarzenberger, “The Inductive Approach to International Law,’ in 
(1947) 60 Harvard Law Review 539. 
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immutable and are ascertained simply by an exercise of “right reason.” As 
an approach to international law it is purely deductive in character. The 
main objections to this theory are that opinions vary concerning the dictates 
of “right reason” and that, as a technique, it lends itself to the justification 
of preconceived notions. As Hyde properly observed,’* to proclaim as the 
law “rules which states under certain well-defined circumstances may be 
expected habitually to ignore,” is to defeat the very purpose of international 
law. Positivist theory arose by way of reaction to the theory of natural law. 
It goes to an opposite extreme by asserting that the sole source of inter- 
national law is the consent of states. The theory is based upon an extreme 
view of sovereignty as an attribute of states, in the sense that the authority 
of states is subject to no limitations other than those to which they have 
expressly assented. Under this theory, international law is derived from an 
expression of the sovereign will of states and consists of the sum of those 
rules expressly recognized by states in practice. In an extreme form, this 
theory would deny the existence or validity of any rule of international law 
unless it has received in advance the express assent of states. The contest 
between these two theories continues in modern times in the form of differ- 
ences of opinion as to the relative importance to be assigned to judicial 
reasoning or principle as compared with the practice of states as a source of 
international law. 

It is now generally believed that the sources of international law include 
those mentioned in Article 38 of the statute of the International Court of 
Justice, because, although the provisions of that Article relate to a particular 
court, they are merely declaratory of existing law. Article 38 provides: 

1. The Court, whose function is to decide in accordance with international 
law such disputes as are submitted to it shall apply: 

a. international conventions, whether general or particular, establishing 
rules expressly recognized by the contesting states; 

b. international custom, as evidence of a general practice accepted as law; 

c. the general principles of law recognized by civilized nations; 

d. subject to the provisions of Article 59, judicial decisions and the teachings 
of the most highly qualified publicists of the various nations, as subsidiary 
means for the determination of rules of law. 

2. This provision shall not prejudice the power of the Court to decide 
a case ex aequo et bono, if the parties agree thereto. 

Article 59 provides: 


The decision of the Court has no binding force except between the parties 
and in respect of that particular case."* 








'2In the foreword to his treatise, International Law, Chiefly as Interpreted and 
Applied by the United States (2 ed., revised, Boston, 1945). 

13It is evident, then, that the common-law doctrine of stare decisis—the doctrine 
of the individual binding precedent—is expressly repudiated by the statute of the 
International Court of Justice (which on this point as well is merely declaratory of the 
law), and it is, therefore, a doctrine not recognized in international law. 
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Custom is a primary source of international law, just as it is also a 
primary source of domestic law. Thus the common law of England is often 
said to represent the “common custom of the realm.” It is custom “recog- 
nized and declared by the courts.” It consists of rules recognized as binding 
upon them by members of the English community. Similarly, international 
custom consists of rules recognized as binding by states who are members 
of the international community. The material content of the two systems 
of customary law necessarily differs, on account of differences in the 
membership of the communities to which their rules relate. Custom has 
been variously defined. One writer likens it to “a well-defined path habitually 
followed by all who pass.”** Another has observed: “Custom is composed 
of two elements, a material one, the series of concording acts, and an 
intellectual one, the conviction that the acts are in conformity with the 
requirements of the reasonable order of social life. . . . If the acts, from the 
series of which the existence of a custom is to be deduced, are in conformity 
with the reasonable principles, a few exceptions, interrupting the series, will 
not be an impediment. . . .”** International custom is founded upon the 
common consent of the members of the international community. But, con- 
trary to positivist theory, the existence of a rule of international customary 
law does not depend upon it having received in advance the express consent 
of states. “Common consent” means general and not universal consent. 
Consent, moreover, may be implied as well as express; it may even be 
inferred from mere acquiescence. Such a rule is to be ascertained by an 
inductive process based upon an examination of the conduct of the members 
of the international community. It is to be found, therefore, by examining 
the actual practice of states in order to ascertain the existence of the two 
elements mentioned in the passage quoted above. The source-material or 
evidence of international custom comprises acts of organs of government and 
officials qualified to represent the state, including diplomatic correspondence 
and other official statements, acts of legislative bodies, and judicial decisions 
of domestic courts. It includes as well treaties contracted between states. 

Treaties (international agreements or conventions), however, are a 
source of conventional as distinguished from customary law. A treaty is 
binding upon the contracting states. It is regarded as a source of law with 
regard to the provisions which it contains and in relation to the contracting 
states. Treaties are either bilateral or multilateral; in the former case, they 
are a source of particular law binding upon the two parties, in the latter, 
a source of general law binding upon the several contracting states. In the 


14Pitt Cobbett’s Cases on International Law (6 ed., London, 1947), vol. I, at pp. 5-6. 

15—P. J. Jitta, The Renovation of International Law on the Basis of a Juridical 
Community of Mankind (The Hague, 1919), quoted in E. D. Dickinson, A Selection 
of Cases and other Readings on the Law of Nations (New York, 1929), at p. 27. 
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absence of an international legislature, multilateral treaties, to which most 
if not all states are parties, fulfil the function of or are analogous to legis- 
lation in the domestic sphere. The validity of international conventional 
law is ultimately based, however, upon customary law; for the fundamental 
principle under which states are obliged to fulfil the obligations of treaties 
contracted by them, embodied in the maxim pacta sunt servanda, is itself 
a first principle of customary law. It may be emphasized, moreover, that, 
independently of their character as a source of conventional law, treaties 
are also evidence of customary law which, together with other evidence 
of the practice of states, may be sufficient to establish a rule of customary 
law. A great law-making multilateral agreement is a source of conventional 
law in relation to the contracting states; in addition, its provisions may also, 
within a relatively short time, acquire validity as customary international 
law and, therefore, become binding even upon states who are not signa- 
tories, in the absence of prompt and effective dissent on their part. 

The inclusion in Article 38 of the statute of the International Court of 
Justice of “the general principles of law recognized by civilized states” as 
a source of international law is an explicit rejection of positivist theory. At 
the very least, this source includes principles common to all or most of the 
major legal systems of the world.’® In addition, it has been clearly estab- 
lished that, like all domestic systems of law, international law is a system 
which is formally complete.’ There are no gaps in the law in the sense 
that an international tribunal may properly refrain from adjudicating upon 
a dispute for lack of legal rules applicable to its solution. International law, 
like domestic law, does not admit of the possibility of a non liquet. Where 
there appears to be no settled rule bearing upon a particular issue, an inter- 
national tribunal must nevertheless ascertain the relevant rule and apply it. 
In such circumstances the general method of jurisprudence—including 
argument by analogy, refinement of principles, allocation of a matter to 
a more embracive principle—must be called in aid, as it is called in aid in 
all legal systems. It is quite possible, therefore, as Lauterpacht has observed 
in refutation of positivist doctrine, for an international tribunal to decide 
a dispute by a rule “not expressly recognized by states and relating to a 
situation without precedent in the practice of states.””’* 

It is not surprising to find statements both vague and uncertain with 
regard to international law, its nature and sources, in decisions of English 


1®The International Court of Justice has now expressly applied “general principles,” 
in this sense, in its judgement of March 25, 1948, in The Corfu Channel Case. The 
judgement is reported in (1949) 43 American Journal of International Law 558. 
“General principles” were also applied, of course, in the trial at Nuremberg of German 
major war criminals: See Nazi Conspiracy and Aggression, Opinion and Judgment 
(United States Government Printing Office, Washington, 1947). 

17See H. Lauterpacht, The Function of Law in the International Community 
(Oxford, 1933), especially at pp. 51-104. 18Jbid., at p. 57. 
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and Canadian courts. It is an unfortunate fact that lawyers are not generally 
conversant with this subject, while only a select few can lay any claim to 
a profound appreciation of it.’* The older cases, moreover, tend to reflect 
theories of natural law or positivism which have been proved fallacious. 
Some lingering influence of these theories has even coloured the more 
recent decisions. The influence of positivist theory, in particular, is probably 
responsible, directly or indirectly, for instances of judicial hesitation con- 
cerning the meaning and application of the doctrine of adoption of inter- 
national law as part of the law of the land, on the basis of which it has 
occasionally been argued, with some show of plausibility, that a rule of 
international law is not to be applied automatically, once ascertained, but 
is only to be applied if it has been previously specifically incorporated as part 
of the law of the land by some act of the state, such as a proclamation or 
Statute. 
II. THe EnNciuisH Law 


Lauterpacht has established beyond all doubt, it is submitted, that the 
doctrine of adoption or incorporation of international law as part of the law 
of the land signifies, as a doctrine of English law, that rules and principles 
of international law—which have evolved from the impact of state upon 
state—will be applied by English courts, when relevant, in the adjudication 
of disputes respecting the private rights of individuals, and that they will 
be applied automatically and irrespective of whether, in any particular case, 
they have been specifically incorporated in advance by an act of the state 
acting through its organs of government. By the doctrine of adoption itself, 
the state has given its general assent to the operation of international law 
as part of its domestic law, which therefore precludes the need for a specific 
act of transformation or adoption in the case of any particular rule. 

Lauterpacht has examined the decisions of the English courts bearing 
on this topic in an article which reflects his customary keenness of perception 
and analysis.” He has shown that the doctrine of adoption, in this meaning, 
was asserted and acted upon by Lord Talbot in 1737" and by Lord 
Mansfield in 1764** (and, therefore, prior to the time when Blackstone 





19See “Report on the Institute in the Teaching of International and Comparative 
Law,” in (1949) 8 University of Toronto Law Journal 97. 

20Ts International Law a Part of the Law of England?” in (1939) 25 Transactions 
of the Grotius Society, at p. 51. Lauterpacht remarks that he “ventured to borrow’’ the 
title of an article by Westlake in (1906) 22 Law Quarterly Review, at p. 14. I wish 
to acknowledge my indebtedness both to Lauterpacht and Westlake. I have ventured, in 
turn, to select the same title and to adapt it slightly, in order to relate the inquiry made 
by these authors to the further inquiry concerning the law of Canada. 

21Barbuit’s Case, (1737) Cas. t. Talbot 281. 

22Triquet v. Bath, (1764) 3 Burr. 1478. It is interesting to note that Blackstone 
was one of counsel for the plaintiffs in this case, and that Lord Mansfield, in his judge- 
ment, commenting on Barbuit’s Case, observed: “I was counsel in this case; and have 
a full note of it.” 
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penned his famous observation upon it) in cases which recognized the 
privileges and immunities of foreign diplomatic representatives as established 
by international law. He has also shown that, by these and subsequent 
decisions, these privileges and immunities are guaranteed in English law 
by the doctrine of adoption, and therefore quite apart from the statute 
7 Anne c. 12 which has repeatedly been held to be merely a partial declara- 
tion of international law or of the common law of which international law 
is a part. Finally he has conclusively established that the doctrine of adoption, 
in the sense of requiring the automatic application of international law, has 
been asserted and applied in a long line of decisions, resulting, in some 
cases, in the refusal of a remedy which, except for a rule of international 
law, would have been available, in others, in the granting of a remedy which 
except for the operation of the doctrine would not have been allowed.** To 
cite only one instance, in Emperor of Austria v. Day and Kossuth,™ an 
English court held that a foreign sovereign was entitled to an injunction 
restraining the printing in England by an English subject on behalf of a 
revolutionary government of currency intended for circulation in the territory 
of that sovereign. The regulation of its currency was said to be a great public 
right of each state. The vice-chancellor (Sir John Stuart) observed: “A 
public right, recognized by the law of nations, is a legal right; because the 
law of nations is part of the common law of England. These propositions 
are supported by unquestionable authority.”’*° 

In an English court, international law is not foreign law which must be 
proved in each case by the evidence of competent witnesses. It has been well 
established that judicial notice must be taken of the rules of public inter- 
national law, just as judicial notice must also be taken of other rules of the 
common law or of those embodied in statutes.** In ascertaining a rule of 
international law, however, as has been observed, the range of source 
materials to which an English court must refer is broader and of a character 
differing in many respects from those from which a rule of domestic law 
is derived. Furthermore, a strictly common-law approach to international 
law is obviously inadequate. International law, as law governing the conduct 
of all civilized states, has to some extent been influenced by the common-law 
system of jurisprudence; but it has also developed under the influence of 
other legal systems, and, in fact, the influence of Roman and civil law has 
been paramount. It follows, therefore, that purely English doctrines, such 
as stare decisis, will not necessarily have found acceptance in international 





23For the English cases, see Lauterpacht, Law in the International Community, at 
pp. 52-62. 

24(1861) 2 Giff. 628. 

25Tbid., at p. 678. 

26Lauterpacht, Law in the International Community, at pp. 59-60. 
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International law, being a part of the common law, is a direct source of 
English domestic law,** though its rules have evolved from the interrelation 
of states in the international community, as compared with the interrelation 
of individuals in the domestic community. It is a source of domestic law in 
the same sense that the common law itself is a source of English law. This 
does not mean that it must be superior to any other source of the law. The 
common law is a source of English law notwithstanding that it will not over- 
ride statute law repugnant to it—the converse of this statement is too well 
established to need comment. Similarly, international law is a source of 
English law although, theoretically, an English statute will prevail over 
international law inconsistent with its terms. Nevertheless, as we shall see, 
the doctrine of adoption is not without qualification. 

There are two main qualifications of the doctrine, the first, as has been 
suggested, relative to legislation, the second, to treaties;** and both stem 
from first principles of English constitutional law. The supremacy of the 
law enacted by the Parliament of the United Kingdom is an undoubted 
principle of English constitutional law, but one which is modified by the 
well-known rule of construction by which it is assumed that the legislature 
does not intend to alter the common law. If, however, a statute of the United 
Kingdom, by apt language, clearly indicates its intention of altering the 
common law, the principle of supremacy requires an English court to give 
effect to the statute. Similarly, the competence of the Parliament of the 
United Kingdom to override international law, or any of its rules, is an 
admitted principle of English constitutional law, but one which leaves intact 
the question of international responsibility of the state and does not preclude 
liability of the state in international law, should it enact legislation incon- 
sistent with the requirements of international law. 

The rigour of the constitutional principle is considerably modified, 
moreover, by an English rule of construction, analogous to the rule applied 
to statutes in relation to the common law. It is not lightly to be assumed 
that the legislature intends to put the state in default internationally or to 
enact a statute in contravention of international law. Therefore, if at all 
possible, and unless the contrary clearly appears, a statute must be in- 
terpreted so as to conform with international law.” The effect of this rule 
of construction is to reduce the importance of the qualification of the 
doctrine of adoption with regard to statutes near to the vanishing point, and, 
correspondingly, to emphasize the directness of the relationship between 


27] bid., at pp. 84-5, 76. 

28] bid., at pp. 73-7. Perhaps, as Lauterpacht suggests, further qualifications of the 
doctrine also exist in respect of acts of state and in cases where the courts accept and 
act upon statements made by the executive. 

2°Lauterpacht observes, ibid., at p. 57: “[The statute] must be interpreted against 
the background of International Law. . . .” 
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international and domestic law. So strong, indeed, is the presumption that 
an English statute is consistent with international law that Lauterpacht con- 
cludes: “Probably there are no cases on record—not excluding, perhaps, 
the frequently cited case of Mortensen v. Peters*°—in which a court has 
interpreted a statute in such a way as to acknowledge clearly that the statute 
as intended by the Legislature was in violation of International Law or that 
it inevitably had that effect independently of the intention of the Legis- 
lature.”** The presumption is obviously a necessary and logical consequence 
of the doctrine of adoption which itself stems from the fact of membership 
in a community of civilized states. 

With respect to treaties, the qualification of the doctrine of adoption in 
English law springs from the distribution of governmental powers under 
English constitutional law, and not from any special design to water down 
the generality of the doctrine.** Under constitutional law, the power to 
enter into treaties with foreign states is conferred upon the executive, while 
the power to enact legislation is conferred upon the legislative branch of 
government. Therefore, the executive cannot, simply by entering into an 
international agreement or convention, alter the law of the land so as to 
affect the private rights of individuals; otherwise the executive would be 
permitted to invade the sphere of the legislature. Thus the rule of constitu- 
tional law which recognizes the competence of the executive to bind the 
state internationally by a treaty also provides that the terms of such a treaty 
are not part of the law of the land in so far as they assume to affect private 
rights of individuals unless the statute is implemented by legislation bringing 
it into force locally.** Again, this qualification of the doctrine of adoption, 
in England, for all practical purposes is confined within fairly narrow limits. 
In the first place, it applies only to conventional international law, leaving 
therefore to the operation of the general doctrine, without the need for 
legislation, the admission of customary international law. Secondly, in a 
unitary state in which the executive is responsible to the legislature, it would 
be extremely unlikely that the legislature would refuse to enact legislation 
in fulfilment of obligations lawfully undertaken by a treaty contracted by the 
executive. Thirdly, this constitutional rule is itself subject to exceptions.” 


%0(1906) 14 Sc.L.T. 227. See the comment on this case in Oppenheim, [nter- 
national Law, vol. I, at p. 461, n. 2. 

*!Lauterpacht, Law in the International Community, at pp. 58-9. 

827 bid., at p. 74. 

83For an excellent, concise statement of the position, see A. D. McNair, “The 
Method Whereby International Law Is Made to Prevail in Municipal Courts on an 
Issue of International Law,” in (1944) 30 Transactions of the Grotius Society, at pp. 
18-21; and for a detailed discussion, A. D. McNair, The Law of Treaties (New York, 
1938), c. 2. 

*4Lauterpacht comments, Law in the International Community, at p. 75: ‘Thus, 
probably treaties modifying the belligerent rights of the Crown with regard to maritime 
warfare, or, possibly, treaties of peace or those akin to treaties of peace, or treaties 
conferring diplomatic or consular immunities, will be acted upon by British Courts 
without legislation.” See also, Walker v. Baird, [1892] A.C. 491. 
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Thus it is evident that the doctrine of automatic operation of international 
law in domestic cases is, at most, only slightly impaired by these qualifica- 
tions. 

It is occasionally argued, however, contrary to the view expressed above, 
that the need for an official act of transformation of an international rule, 
before it may be applied by an English court, was established by Regina v. 
Keyn (The Franconia Case),*° a decision of the Court for Crown Cases 
Reserved in 1876. One question considered by the court in this case was 
whether, apart from a statute expressly so providing, the ordinary criminal 
law of England with regard to manslaughter extended and was applicable 
to acts or omissions of a foreigner on a foreign merchant ship within three 
miles of the English coast. It was contended in support of this proposition 
that, according to a rule of international law, the open sea within three 
miles of the coast of a state is a part of the territory of that state “as much 
and as completely as if it were land a part of” that state; and that, under 
the doctrine of adoption, this rule should be recognized and applied by an 
English court as part of English law. The majority of the court concluded, 
however, incorrectly, it is submitted, that the rule of international law alleged 
had not been established,*® and, in the result, a conviction was quashed, the 
court being divided seven to six. Cockburn C.J. (with whom Pollock B., 
Field and Lush JJ. concurred) observed, moreover, that even if the criminal 
jurisdiction of a state did extend over its coastal waters, according to inter- 
national law, still an English court would not have jurisdiction in the 
absence of “some outward manifestation of the national will, in the shape 
of open practice or municipal legislation, so as to amount, at least con- 
structively, to an occupation of that which was before unappropriated.’’** 

This case has been much criticized. The decision actually turned on the 
view taken by the majority of the court, that the rule of international law 
alleged had not been established, and that it had not been shown that the 


35(1876) 2 Ex.D. 63. 

36Following the decision in Regina v. Keyn, the Parliament of the United Kingdom 
promptly enacted The Territorial Waters Jurisdiction Act, 1878, which, in effect, 
represents a legislative reversal of the decision in that case. The preamble to the 
statute declares, significantly, “‘Whereas the rightful jurisdiction of Her Majesty . 
extends and has always extended over the open seas adjacent to the coasts of the United 
Kingdom and of all other parts of Her Majesty’s dominions to such a distance as is 
necessary for the defence and security of such dominions: .. .” (italics not in text). 
The statute provides that an offence committed by a foreigner within the territorial waters 
of Her Majesty’s dominions is an offence within the jurisdiction of the Admiral (and 
hence within the jurisdiction of the Central Criminal Court); and “The territorial 
waters of Her Majesty’s dominions” is defined as meaning “such part of the sea adjacent 
to the coast of the United Kingdom, or the coast of some other part of Her Majesty’s 
dominions, as is deemed by international law to be within the territorial sovereignty of 

ee ” The Act provides further: “and for the purpose of any offence 

declared by this Act to be within the jurisdiction of the Admiral, any part of the open 
sea within one marine league of the coast measured from low-water mark shall be 
deemed to be open sea within the territorial waters of Her Majesty's dominions.” 


87(1876) 2 Ex.D. 63, at p. 207. 
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Central Criminal Court, or any other English tribunal, possessed jurisdiction 
over the charge as framed in the indictment. Although the lack of an official 
act of transformation was regarded as critical by the four judges named 
above, the six judges who constituted a bare minority of the court plainly 
adopted the contrary view, viz. that the application of a rule of international 
law, once found, was automatic, a view which was essential to the result 
reached by them.** The statement of Cockburn C.J., quoted above, is there- 
fore obiter. 

Lauterpacht has offered a further possible explanation of the case, based 
upon differences in the nature of rules of international law.** Certain rules 
are purely permissive in character. The rules relating to the criminal juris- 
diction of states would seem to be of this nature: that is, international law 
concedes that a state may, if it wishes, apply its criminal law within defined 
limits; it does not require a state to extend the operation of its law to the 
full extent of the field permitted.*® It might be for that reason, in the special 
case of the international rules relating to criminal jurisdiction, that juris- 
diction will only be exercised by the local courts within the limits defined 
by statute or other act of the state. In any event, if the Keyn Case were 
taken generally to require some specific act of adoption on the part of the 
state before any particular international rule may be applied in an English 
court, the decision would be contrary to the views expressed in previous 
decided cases, as well as to a long line of subsequent decisions. In these 
cases the doctrine has been recognized and acted upon as one of automatic 
incorporation of international law by the terms in which it has been ex- 





*SLord Coleridge C.J., and Amphlett B., Brett, Grove, Denman, and Lindley JJ. 
Lord Coleridge, for instance, remarked (at p. 154): ‘The law of nations is that collection 
of usages which civilized states have agreed to observe in their dealings with one 
another. What these usages are, whether a particular one has or has not been agreed to, 
must be matter of evidence. Treaties and acts of state are but evidence of the agreement 
of nations, and do not in this country at least per se bind the tribunals. Neither, certainly, 
does a consensus of jurists; but it is evidence of the agreement of nations on inter- 
national points; and on such points, when they arise, the English Courts give effect, as 
part of English law, to such agreement.” He found that the open sea within the three-mile 
limit was part of the realm, and therefore the offence was committed within the realm. 
If so, he observed, “there was jurisdiction to try it. Whether there was any jurisdiction, 
and if there were, what particular Court was to exercise it, are two separate questions. . . .” 
On the latter point, however, he decided that the Central Criminal Court was, in fact, 
authorized to exercise this jurisdiction. Of the judges who composed the majority of the 
court, Sir R. Phillimore based his judgement on the ground that, according to inter- 
national law, a state possessed jurisdiction over its territorial waters only for certain 
limited purposes excluding the application of its criminal law to offences committed upon 
such waters, while the judgement of Bramwell B. turned on the view that jurisdiction 
was not vested in the particular court. 

39Law in the International Community, at p. 61. 

‘Accordingly, in a decision of the Permanent Court of International Justice in 
which Regina v. Keyn was considered—The Lotus, P.C.I.J., Series A, No. 10—it was 
recognized, in effect, that Britain might lawfully have authorized her courts to exercise 
criminal jurisdiction in respect of offences committed not only within but, in some 
circumstances, beyond the three-mile limit. 
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pressed and by its application without regard to any particular act of trans- 
formation. 

Finally, the meaning and application of the doctrine of adoption came 
up for consideration by the Judicial Committee of the Privy Council in 
1938 in Chung Chi Cheung v. The King.** Language in that case super- 
ficially indicative of the narrow view of the doctrine, as requiring the pre- 
vious incorporation of international rules by some specific act of the state, 
is probably to be explained on the basis of judicial anxiety to emphasize 
that the true doctrine does not impair the sovereignty of the state. Lord 
Atkin, speaking for the Judicial Committee, remarked: “It must be always 
remembered that, so far, at any rate, as the courts of this country are con- 
cerned, international law has no validity save in so far as its principles are 
accepted and adopted by our own domestic law. There is no external power 
that imposes its rules upon our own code of substantive law or procedure.”’** 
It is evident from the immediately following passage of his judgement, 
which is quoted below, that Lord Atkin did not intend by the above observa- 
tion to suggest that a specific act of incorporation of any particular inter- 
national rule was a prerequisite to its application by an English court. 
Clearly this comment was intended to emphasize, what is undoubtedly 
correct, that it is in accordance with English law, and not merely with inter- 
national law, that international rules are applied by English courts. The 
doctrine of adoption, which provides in general terms for the automatic 
operation of international law as part of the law of the land, is itself a 
doctrine of English law. “No external power,” therefore, “imposes its rules 
upon our own code.” In the passage immediately following, the doctrine 
is stated in terms that admit of no doubt: “The courts acknowledge the 
existence of a body of rules which nations accept amongst themselves. On 
any judicial issue they seek to ascertain what the relevant rule is, and, 
having found it, they will treat it as incorporated into the domestic law, so 
far as it is not inconsistent with rules enacted by statutes or finally declared 
by their tribunals.”** The qualifications of the doctrine as suggested in the 
final clause of this passage will be considered below. 

Lord Atkin next proceeded to inquire, “What then are the immunities 
of public ships of other nations accepted by our courts and on what principle 
are they based?’’** For the solution of this problem, he resorted to authori- 
ties on international law, including the celebrated decision of Marshall C.J. 
in the American case of Schooner Exchange v. McFaddon,** the treatises 
of Oppenheim, Brierly, and other writers on international law. On the 
basis of these authorities, it was evident that a member of the crew of a 





41[1939] A.C. 160. 427 bid., at pp. 167-8. 
43Jbid., at p. 168. 44] bid. 
45(1812) 7 Cranch. 116. 
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foreign warship in British territorial waters enjoyed immunity from the 
criminal jurisdiction of British courts with respect to an offence committed 
by him on board ship upon another member of the crew. But what was the 
principle on which this immunity was based? It was held, adopting the view 
of Brierly and following the reasoning of Marshall C.J. in the Schooner 
Exchange Case, in preference to the view put forward in Oppenheim, that 
the doctrine of immunity in international law was based, not on the principle 
of exterritoriality, under which a public ship was regarded “as a floating 
portion of the flag state,” but on an assumed waiver by the local sovereign 
of his full territorial jurisdiction. Since immunity flowed from a waiver of 
jurisdiction in favour of the foreign state, such immunity could itself, in 
turn, be waived, and it was held to have been waived in the circumstances 
of this case. 

It is clear that the Judicial Committee did in fact resort to international 
law for the principles applicable to this case, which, when found, were 
directly applied to its solution, without it having been required, as a condi- 
tion precedent, that they should previously have been incorporated into the 
domestic law by any particular act of the state. It may perhaps be suggested 
that these principles had already been incorporated by earlier English 
decisions. However, in no English decision of which we are aware was the 
doctrine of immunity, either in its broadest aspects or with specific relation 
to the criminal jurisdiction of the state, held to rest on the basis of its previous 
incorporation by special act of adoption into the domestic law. It is especially 
significant that it was in an American decision—Schooner Exchange v. 
McFaddon—followed and applied by the Cheung Case, that the underlying 
principle was found to have been correctly formulated. It appears, there- 
fore, that international law applied by national courts is to be developed 
in accordance with international and not merely national authorities. 


III. Some CANADIAN CASES 


The doctrine of adoption also applies to Canada as well as to the United 
States of America, although with modifications (not necessarily involving 
any diminution of principle) appropriate to the constitutional system of 
each country. In the United States, the doctrine takes a form even more 
pronounced than in the United Kingdom, for, under the American consti- 
tution, treaties are the supreme law of the land,*® and hence international 
conventional law may ipso facto be applied in American courts. In Canada, 


4®The contrast between Canadian and American constitutional provisions relating 
to treaties was remarked upon by Lamont J. in the Arrow River Case, [1932] 2 D.L.R. 
250, discussed, infra. He said (at p. 259): “In this respect our law would seem to differ 
from that prevailing in the United States where by an express provision of the constitu- 
tion, treaties duly made are ‘the supreme law of the land’ equally with Acts of Congress 
duly passed. They are thus cognizable in both Federal and State Courts.” 
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modifications of the doctrine arise by virtue of a constitution consisting 
largely of a statute of the Parliament of the United Kingdom—the British 
North America Act—which established a federal system of government with 
legislative powers distributed between a federal parliament and the legis- 
latures of the several provinces. 

It is convenient at this point to state briefly certain propositions which, 
it is submitted, are supported by the decisions of the Canadian courts bear- 
ing on the relation of international law to the law of Canada: 

(7) The general doctrine of adoption or incorporation is part of the 
law of the various provinces of Canada in the same sense that it is part of 
the law of England; that is, international rules will be applied automatically 
by a Canadian court in any case to which such rules are relevant. Quali- 
fications of the English doctrine are, however, modified in two respects. 

(71) In Canadian as in English law, treaties lawfully made by the 
executive branch of government do not generally affect private rights unless 
appropriate legislation is enacted. In the constitutional law of Canada, as 
in English constitutional law, governmental powers relating to treaties are 
distributed between executive and legislative organs of government. But 
while in the United Kingdom, a unitary state, the possibility of the legis- 
lature failing to implement a treaty made by the executive is highly theo- 
retical, in Canada, a federal state, it is only too real, as recent experience 
has shown. The Judicial Committee of the Privy Council decided in 
Attorney-General for Canada vy. Attorney-General for Ontario (Labour 
Conventions Case)*' that the accession of Canada to international status 
does not affect the ordinary distribution of legislative powers made by the 
British North America Act; and, therefore, that a treaty made by the 
Dominion executive, if it relates to a matter falling within any of the 
classes of subjects normally, and apart from the treaty, assigned by the 
British North America Act to the provinces, can only be implemented by 
legislation enacted by the several provincial legislatures. Since there is no 
relationship of responsibility between the Dominion executive and the pro- 
vincial legislatures, there may be very serious difficulty in securing concerted 
action by all the provincial legislatures for the purpose of performing the 
obligations of Canada incurred under treaties. For practical purposes, there- 
fore, this qualification of the doctrine of adoption in English law is empha- 


sized in Canadian law and the relation between the two systems is corre- 
spondingly weakened.“ 


47[1937] A.C. 326. This decision has been exhaustively discussed in a symposium 
in (1937) 15 Canadian Bar Review 393 ff. 

4SThe statement in the text is based upon the assumption that the Labour Con- 
ventions Case will be given its maximum possible application. That decision, however, 
has been subjected to severe criticism. The view has been advanced by eminent writers 
on Canadian constitutional law that the decision would not be followed or, at all events, 
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(ii) We have already observed that the legislature of the United King- 
dom, having unlimited competence under English constitutional law, may 
even enact a statute in contravention of rules of international law, although 
this theoretical supremacy is considerably modified by a rule of statutory 
construction which requires the courts, if at all possible, to interpret the 
statute so that it conforms with the requirements of international law. It does 
not follow, however, that in Canadian law a similar supremacy, even 
theoretical, is enjoyed by the Dominion or provincial legislatures. It may 
well be that under the British North America Act, legislation enacted either 
by the Dominion or, a fortiori, by the provincial legislatures, in contravention 
of international law, is ultra vires and void. This proposition is perhaps 
somewhat startling to constitutional lawyers mindful of repeated observa- 
tions in the decided cases concerning the plenary nature of the legislative 
powers bestowed upon the federal and provincial legislatures. It is very 
doubtful, however, whether in those cases the judges had present to mind 
the specific limitation here suggested, or the principle on which it is based. 
The consequence of such incapacity would be to emphasize the unity of the 
systems of international and Canadian law in two important respects: 

(a) There would be no reason in principle why the incapacity should 
not operate in relation to conventional international law as well as to 
customary international law. Thus, although the provincial legislatures may 
have exclusive competence to enact legislation in performance of a treaty 
concluded by the Dominion executive in relation to certain classes of sub- 
jects, so that, for failure of such legislatures to act, the Dominion may be 
left in default internationally, the provincial legislatures, on the other hand, 
may not have the power to enact legislation contrary to the terms of such 
treaty. In other words, it may be competent to the provinces to refrain from 
performing obligations of the Dominion incurred by a treaty, but they cannot 
enact legislation in contravention of such obligations. 

(b) Little occasion would remain for a Canadian court to reject an 
established rule of international law for repugnancy to an existing statute, 
within the first branch of the qualification stated by Lord Atkin in the 
Cheung Case—*‘so far as it is not inconsistent with rules enacted by statutes 
or finally declared by their tribunals’**—because any such Dominion or 
provincial statute would itself be ultra vires and void. 

(iv) The second branch of Lord Atkin’s qualification—‘“or finally 
declared by their tribunals”*’—can likewise have little, if any, application, 
either in English or Canadian law. Since international law is part of the 











would be restrictively interpreted, should the question of legislative power to implement 
treaties again come before the courts. In the second alternative, this qualification of 
the doctrine of adoption is considerably diminished in importance, while, in the first, 
it disappears. 

49See n. 43, supra. 507 bid. 
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common law, it is highly unlikely that the ordinary rules of the common law, 
as developed by the courts, have been or are today inconsistent with inter- 
national law. The common law must surely have been developed in the light 
of the general doctrine of adoption. To assume that a rule of international 
law falls outside the application of the doctrine of adoption because in 
its modern form it is contrary to a “well-established” rule of the common 
law, itself, ex hypothesi, developed in conformity with the doctrine, is illogical 
and defeats the spirit and object of the doctrine. Moreover, international 
law is not a static system of law, but admits of change and development. 
It follows that the strict operation of the common law doctrine of stare 
decisis cannot extend to international rules applied in the national courts. 

Let us now turn to the Canadian decisions dealing with the relation of 
international law to the law of Canada. That international law is part of the 
law of Canada is indicated by the fact that it has been possible to publish 
a collection consisting mainly of Canadian cases touching on questions of 
international law.*' The object of resort to international law by the judges 
could only be, of course, in order to apply their findings in some way to the 
adjudication of particular disputes. Some of these cases, it is true, turn upon 
legislation which, superficially, might be taken to have effected a specific 
adoption of international rules. Two such cases, however, although they 
involve the construction of a Canadian statute, are illustrative of the propo- 
sition that domestic law is to be applied against the background and in the 
light of applicable rules of international law; and in one of them, in par- 
ticular, a rule of international law was clearly given automatic application. 
Both cases related to the construction to be given to the Dominion Fisheries 
Act*’ which prohibited, under penalty of forfeiture, any foreign vessel from 
fishing without a licence in Canadian waters, the language of the Act seem- 
ing to limit the prohibition to fishing within three miles of the Canadian 
coast. It was also provided that the Act should apply to every foreign ship 
‘in or upon the inland waters of Canada.”** 

In The Grace,” it was argued, on behalf of an American fishing vessel 
brought in for adjudication under the statute, that this limitation of the 
prohibition to fishing within three miles of the coast applied not only to 
fishing on the coastal seas, but also in inland waters, including an inland 
lake the centre line of which, by treaty, formed the boundary between 
Canada and the United States; and accordingly, that the American vessel 
could not be condemned and forfeited for fishing on the Canadian side of 
the boundary line, since it was more than three miles from the land territory 
of Canada. McDougal J., the local judge in Admiralty, in rejecting this 


®1N. Mackenzie and L. H. Laing, Canada and the Law of Nations (Toronto, 1938). 
*2R.S.C. 1886, c. 94. 


58] bid., s. 20. "4(1894) 4 Ex. C. R. 283 








268 Tue University oF Toronto Law JouRNAL 


contention, resorted to international law for two propositions: first, each 
state is entitled to regulate the fishing on its coasts within the limit of three 
marine miles from the shore; secondly, national territory consists of water 
as well as land, and includes inland waters not only wholly within the land 
territory of the state, but also inland lakes and rivers within the limits which 
by treaty form the boundary with another state; and over the waters on its 
side of the boundary each state has exclusive jurisdiction. He then inter- 
preted the statute as being an exercise of the powers of the state to the full 
extent of the jurisdiction conceded by international law. He appears to have 
held, moreover, that because the state was entitled to enact such legislation 
by international law, therefore, the statute was intra vires the federal legis- 
lature. He said: “Now, it is also an axiom of International law that every 
state is entitled to declare that fishing on its coasts is an exclusive right of 
its own subjects, and therefore the Act respecting fishing by foreign vessels 
is strictly within the powers of the Parliament of Canada, and we must look 
to that statute for the express authority to protect the subjects in their fishing 
rights, and for the penalties incurred by any foreign vessel for infringing 
their rights.”*? The question promptly suggests itself, why “therefore,” 
unless it be to imply that if the statute went beyond the jurisdiction conceded 
by international law it would be ultra vires? 

This passage was quoted with approval by Martin J. in The King v. 
The Ship “North,” in a discussion of the competence of the Dominion 
legislature to enact this legislation. The judgement was affirmed by the 
Supreme Court of Canada,*’ Sedgewick J. expressly approving the reasons 
given in the court below. The main question considered in the Ship North 
Case, however, was whether a seizure of a vessel could lawfully be made on 
the high seas, for an offence committed under the Act within three marine 
miles of the Canadian coast, so as to entitle a Canadian court to declare 
the condemnation and forfeiture of the vessel, in the absence of language 
in the Act giving the power to make a seizure on the high seas. The North, 
an American fishing schooner, had been found by a Canadian patrol vessel, 
fishing without a licence within three miles from the coast of British 
Columbia. At the time, the North had its boats or dories out fishing. In her 
haste to escape, upon observing that she had been detected, the North put 
out to sea without having been able to pick up all her dories. The patrol 
vessel followed in pursuit, deviating only slightly from her course in order 
to pick up one of these dories, which was still within the three-mile limit. 
She promptly resumed her pursuit of the North, however, and overhauled 
and seized her at a distance more than three marine miles from the coast. 
The North was brought into port for trial and adjudication. Martin J. 


‘I bid., at p. 288 (italics not in text). 
*6(1905) 11 Ex. C. R. 141 57(1906) 37 S.C.R 
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decided the case by an application of the doctrine of “hot pursuit,” a 
doctrine of international law, which it would require considerable ingenuity 
to find had previously been incorporated into the law of Canada by an 
official act of transformation. He specifically remarked that there was no 
case in the English or Canadian reports on this point, and he turned to 
various treatises on international law and to certain American decisions in 
which the doctrine is discussed. Under this doctrine, a seizure may be made 
on the high seas for an offence against the local law committed within the 
territorial waters of a state, provided the seizure is made following an 
immediate pursuit which is continuous, and the continuity, moreover, is 
not broken simply by stopping to pick up within the territorial limits, as in 
the present case, some of the best evidence of the commission of the offence. 

That the case is authority for the automatic application of international 
law in Canadian courts is especially evident from the judgement in the 
Supreme Court of Canada of Davies J., in light of the argument of counsel. 
Counsel for the defendant is reported to have argued, inter alia: “The 
doctrines of international law are only to be applied as between nations. 
Even if the doctrines of international law are to be applied, then they must 
be expressed in some proclamation or statute of the nations desiring to 


give effect to them.”** This was emphatically denied by Davies J., who 
remarked : 


I am quite unable to agree with these contentions. I think the Admiralty Court 
when exercising its jurisdiction is bound to take notice of the law of nations, 
and that by that law when a vessel within foreign territory commits an infraction 
of its laws either for the protection of its fisheries or its revenues or coasts she 
may be immediately pursued into the open seas beyond the territorial limits 
and there taken. . The right of hot pursuit of a vessel found illegally 

fishing within the territorial waters of another nation being part of the law of 
nations was properly judicially taken notice of and acted upon by the learned 


judge in this prosecution.*® 

This judgement, in which Maclennan J. concurred, is the leading judge- 
ment in the Supreme Court of Canada. Since, as has been observed, 
Sedgewick J. agreed with the reasons given in the Court below, he must also 
be taken, in effect, to have agreed with Davies J. Although Idington J., on 
the other hand, appears to have thought that municipal legislation might 
be required, in some cases, in order to give effect to doctrines of international 
law, his language is, with respect, vague and uncertain: “These principles 
would not in themselves be effective or become operative in cases of this 
kind without municipal legislation.””’ It is not clear what principles and 


®8]bid., at p. 387. ‘97 bid., at p. 394. 

60] bid., at p. 398 (italics not in text). The same comment applies to the further 
observation made by Idington J. (at pp. 400-1): “The growth of that body of custom 
known as international law has, only in modern times, found recognition of hard and 
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what kind of cases Idington J. had in mind. His judgement turns in fact 
upon a liberal construction of the statute against the background of custom- 
ary international law, for he concluded that in the absence of language 
expressly limiting the right to seize, it might be exercised, under the statute, 
to the full extent conceded by international law.” Even Girouard J., who 
alone dissented, did not deny the automatic operation of international law," 
but instead based his decision on the ground that the statute specifically 
restricted the right of seizure to one effected within the three-mile limit, 
which, it need hardly be added, in international law Parliament would have 
been entirely at liberty to enact. 

Occasionally there is cited for the proposition that the legislature is 
supreme and that its competence extends even to enacting legislation at 
variance with international law, which it is the duty of the courts, accord- 
ingly, to apply, the highly interesting decision in Re Arrow River and 
Tributaries Slide and Boom Co. Ltd.** Although this proposition is un- 
doubted in the case of the Parliament of the United Kingdom, save as 
modified by the rule of statutory construction to which reference has been 
made, it is not established by this case, contrary to the negative implication 
of the two cases previously discussed, that the same supremacy is enjoyed 
by the Dominion or provincial legislatures in relation to international law. 
The Arrow River Case dealt with the narrow question as to the effect of 
a treaty binding upon Canada, or upon the United Kingdom in respect 
of Canada, not implemented by legislation, upon subsequent provincial 
legislation in conflict with the treaty. A statute of the province of Ontario 
authorized the incorporation of a company for the purpose of acquiring or 
constructing and maintaining works necessary to facilitate the floating of 
timber down any lake or river in Ontario. It provided that any such company 
might demand and receive tolls upon all timber passing through or over 
such works after the amounts had been approved by a county court judge. 
The Arrow River Company was incorporated pursuant to this statute for 
the purpose of maintaining such works on the Arrow River and its 
tributaries “and that part of the Pigeon River which is within the province 








fast lines in some cases. {n its still growing condition it must be tested in regard to the 
questions here raised by what appeals to all men as reasonable, where the occasion arises 
for the protection of the coast-line of the land, the three-mile zone recognized as quasi 
appurtenant thereto, and the fish therein. This implies all else that demands the exercise 
of sovereign power, beyond the land, to make that protecting power efficient within it.” 

®1See, e.g., ibid., at p. 400: “The sole question raised here seems to be whether or 
not the authority given by section 4 does not imply that the seizure may be made where 
and under such circumstances as international law would permit. . . . The authority to 
seize here is to be restricted as within the limits that international law recognizes, a 
seizure can be made.” 

*27bid. At p. 389, he says: “. . . were it not for our own statute in the matter. . . 
I do not think I would have dissented.” 


63[1932] 2 D.L.R. 250, reversing [1931] 2 D.L.R. 216, and affirming [1931] 
1 D.L.R. 260. 
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of Ontario.” The company acquired certain works on the Pigeon River 
and constructed others, and then applied for an order approving the tolls 
which they proposed charging. An application was then made to Wright J. 
for an order prohibiting the county court judge from approving the tolls 
on the ground that, by the Ashburton Treaty of 1842 between Great 
Britain and the United States, entered into prior to the enactment of the 
statute, although not implemented by legislation, the Pigeon River was an 
international stream forming part of the boundary between the United 
States and Canada and was to be free and open to the use of the citizens of 
both Canada and the United States, and that so much of the statute as 
purported to authorize the charging of tolls for the use of improvements 
on that river was ultra vires the Ontario legislature. Wright J., in dismissing 
the application for prohibition, separated the issue as to the constitutional 
validity of the statute from what he thought to have been the argument 
based on the Ashburton Treaty. 

This decision was reversed on appeal, and Riddell J.A., speaking for 
the full Court of Appeal, was prompted to remark: “The real argument 
based upon this Treaty has been misapprehended, the learned Judge dis- 
posing of the matter on the proposition, which is undoubted law, namely, 
that, in British countries, Treaties to which Britain is a party are not as 
such binding upon the individual subjects, but only contracts binding in 
honour upon the contracting states. He consequently held that the Arrow 
company need not pay any attention to the Treaty.’’** He then went on to 
enunciate in the clearest terms the rule of statutory construction in its 


application to conventional international law and the principle on which 
it is founded: 


The real argument is that the Treaty was made with Her Majesty, and is 
binding in honour upon Her Majesty’s successor, his present Majesty, as it was 
upon his predecessor. Consequently, the Sovereign will not consider enacting 
anything that will conflict with his plain duty, unless the language employed 
in the statute is perfectly clear and explicit, admitting of no other interpretation. 

. the King cannot be thought of as violating his agreement with the other 
contracting power; and if the [Ontario] legislation can fairly be read in such 
a way as to reject any imputation of breaking faith, it must be so read. Fe 


Accordingly he adopted a narrow view of the statute as applying we to 
rivers wholly, and not merely partly, as in the case of the Pigeon River, 
within the province. 

This decision was in turn reversed by the Supreme Court of Canada, 
but, it should be noted, without impugning the rule of construction enunci- 
ated by Riddell J.A. In addition, opinion in the Supreme Court of Canada 
was divided: two of the judges taking one view, two adopting another view, 





64[1931] 2 D.L.R. 216, at p. 217. 8ST bid. 
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and the chief justice professing “largely” to follow both views, while at the 
same time expressing a preference for yet a third.”* It is true that Lamont J. 
(Cannon J. concurring) found that the statute was repugnant to the terms 
of the treaty. It must have been, in his opinion, therefore, one of those rare 
cases in which the statute could not “fairly” be interpreted so that it would 
be consistent with the treaty. He argued, however, that this fact did not 
make the statute invalid. He said: 


The Act must, therefore, be held to be valid unless the existence of the treaty 
of itself imposes a limitation upon the provincial legislative power. In my 
opinion the treaty alone cannot be considered as having that effect. The treaty 
in itself is not equivalent to an Imperial Act and, without the sanction of 
Parliament, the Crown cannot alter the existing law by entering into a contract 
with a foreign power. For a breach of a treaty a nation is responsible only to the 
other contracting nation and its own sense of right and justice. Where, as here, 
a treaty provides that certain rights or privileges are to be enjoyed by the 
subjects of both contracting parties, these rights and privileges are, under our 
law, enforceable by the Courts only where the treaty has been implemented 
or sanctioned by legislation rendering it binding upon the subject.*” 

He went on to observe that our law in this respect would seem to be different 
from that prevailing in the United States, under the constitution of which 
treaties duly made are the supreme law of the land. On the other hand, 
Smith J. (Rinfret J. concurring), while likewise refusing to adopt the 
construction of the statute taken in the Court of Appeal, found, by adopting 
a narrow view of the treaty, that there was in fact no repugnancy between 
the two instruments. 

One is inclined to apply to the remarks of Lamont J. the language of 
Riddell J.A. in speaking of the court below: “The real argument based upon 
the treaty has been misapprehended.” It is not denied that a treaty, in 
general, in the absence of implementing legislation, cannot change the law 
of the land. It does not follow, however, that the effect of a treaty is limited 
merely to establishing rights and duties between the contracting states. In 
the first place, a subsequent statute, if at all possible, must be construed so 
as to be consistent with the terms of the treaty. Secondly, even if this be 
impossible, it still does not necessarily follow, from the fact that the terms 
of the treaty are not automatically part of the law of the land, that a 
provincial legislature is competent to enact legislation repugnant to its terms, 
just as it does not follow, conversely, in the case of the United States, where 
treaties are, by the constitution, the supreme law of the land and therefore 


**Clearly, a decision of an appellate tribunal made upon such a division of the court 
is of doubtful authority as a binding precedent in English law. See, for example, Gold v. 
Essex County Council, [1942] 2 K.B. 293, in which an English court of appeal restrictively 
interpreted a previous decision of the same court composed of three judges, two of whom 
gave divergent reasons for judgement, while the third professed to agree with both. 
®7[1932] 2 D.L.R. 250, at p. 259. 
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enforceable by American courts without legislation, that it is not within 
the competence of Congress to enact a statute at variance with a prior treaty. 
The fact that the terms of a treaty are not enforceable by the courts, in the 
absence of legislation, does not justify any inference as to capacity, either in 
the case of provincial or federal legislatures, to enact a statute repugnant 
to the treaty.” 

It is interesting to note that Cannon J. alone concurred in the judgement 
of Lamont J. The remaining three members of the court indirectly applied 
the rule of construction by taking a restrictive view of the obligations assumed 
under the treaty, while no member of the court repudiated the rule as 
stated by Riddell J.A. who had delivered the judgement of a unanimous 
Court composed of five judges. In essence, therefore, the case is remarkable 
for the ingenuity with which the various members of the Supreme Court of 
Canada and the Ontario Court of Appeal sought to reconcile the provisions 
of a provincial statute with a prior treaty. It can hardly be said to establish 
that a provincial legislature is competent to enact legislation in conflict with 
conventional international law, and certainly does not establish its com- 
petence to enact legislation in contravention of customary international law. 








68Prior to the Arrow River Case, it had in fact been held by decisions of single 
judges of the Supreme Court of British Columbia in Regina v. Wing Chong, (1885) 
2 B.C.R. 150, and Tai Sing v. Maguire, (1878) 1 B.C.R. 101, that provincial legislatures 
do not possess the power to enact a statute contrary to the provisions of a treaty binding 
upon Canada. This conclusion is greatly strengthened, with regard to provincial legis- 
lative power, by the express terms of section 132 of the British North America Act. In 
both cases, provincial legislation which imposed special taxes on Chinese in British 
Columbia was held to be unconstitutional, such legislation being of a general discrimi- 
natory character in other respects as well, on the ground, inter alia, that the legislation 
was an infraction of treaties made by Great Britain with China. In the first case, 
Crease J. observed (at pp. 161-2): “These obligations are binding here and in other 
parts of the Dominion under s. 132 of the British North America Act, and no Province, 
or the Dominion itself, can lawfully pass laws interfering with that right without a 
previous revision of the treaties by the high contracting parties to them for that purpose. 
Treaties with foreign nations are above all ordinary municipal law, for obvious inter- 
national reasons, for without such a provision there can be no permanent security, which 
is the life of all commercial intercourse. The same provisions that apply to Chinese may 
be made to apply also to Americans, Frenchmen, Germans, or any other foreigners. Such 
treaties are the especial care of the Dominion, and where local legislation clashes with that 
especial province of the Dominion, the legislation of the province must give way...” 
(italics not in text). These decisions are criticized in A. H. F. Lefroy, Legislative Power 
in Canada (Toronto, 1898), at pp. 253-9; but it is submitted, with respect, that 
Professor Lefroy failed to perceive the principle upon which they are founded. It is 
singular that these two decisions were not considered in any of the judgements in the 
Arrow River Case and, apparently, were not even cited by counsel in that case. For a 
more recent expression of judicial opinion, note the following language, with which 
Schroeder J. introduced a passage of his judgement in Re Noble and Wolfe, [1948] 
O.R. 579, at p. 597: “While it may fairly be assumed that the public policy of this 
country is opposed to the taking of affirmative action by any competent legislative 
authority which would be inconsistent with the sentiments or ideals expressed in these 
treaties or enactments. . . .”” This comment is doubly significant in a judgement which 
in fact failed to recognize public policy as an independent ground for the admission of 
international rules as part of the law of the land. The judgement was affirmed by the 
Ontario Court of Appeal, [1949] O.R. 503 
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On the contrary, it is strong authority for the rule of construction which 
itself is the main support for the opposite view, viz. that a statute either of 
the Dominion or of the provincial legislatures in conflict with international 
law is ultra vires. 

The incapacity of Canadian legislatures to enact laws contrary to inter- 
national law is clearly suggested in a passage of the decision of the Judicial 
Committee of the Privy Council in Croft v. Dunphy.®* Speaking for the 
Board, Lord Macmillan observed: 


Legislation of the Imperial Parliament, even in contravention of inter- 
national law, is binding and must be enforced by the Courts of this country, 
for in these Courts the legislation of the Imperial Parliament cannot be 
challenged as ultra vires: per Lord Justice-General Dunedin in Mortensen v. 
Peters. It may be that legislation of the Dominion Parliament may be challenged 
as ultra vires on the ground that it is contrary to the principles of international 
law, but that must be because it must be assumed that the British North America 
Act has not conferred power on the Dominion Parliament to legislate contrary 
to these principles.*° 
This statement, although purely obiter, has probably escaped general notice 
only because, in the past, attention has been concentrated upon the main 
ground of decision, which has been much discussed and commented upon, 
despite the fact that the case has commonly been regarded as merely of 
academic interest even on this point. By this decision it was recognized that 
the federal legislature possessed full power to enact legislation having an 
extraterritorial operation, independently of section 3 of the Statute of West- 
minster, 1931, under which such power was expressly granted; for although 
the case was decided after the passing of the Statute of Westminster, it was 
decided on facts arising prior to the statute, and therefore, apart from the 
statute. The legislation in question” authorized the seizure and forfeiture of 
vessels containing dutiable goods, with their cargoes, if found hovering 
within three marine miles of the Canadian shore in the case of any vessel 
and within twelve marine miles in the case of any vessel registered in Canada. 

Although this statute was held intra vires, the Judicial Committee were 
very careful to observe, on the basis of an examination of international au- 
thorities, that such legislation was not contrary to international law.** They 
remarked that, under international law, states may exercise a qualified 
permissive jurisdiction in revenue matters beyond the generally accepted 
limits of territorial waters; and the passage above-quoted is accordingly 
followed by the statement: “In the present case, however, there is no 

69[1933] A.C. 156. . 

*Tbid., at p. 164. 


"!'The Customs Act of Canada, R.S.C. 1927, c. 42, as amended by 18 & 19 Geo. V, 
c. 16. 


72On this question, see P. C. Jessup, The Law of Territorial Waters and Maritime 
Jurisdiction (New York, 1927), especially chaps. IV-VII. 
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question of international law involved, for legislation of the kind here 
challenged is recognized as legitimate by international law, and in any 
event the provision impugned has no application to foreign vessels.’’** Lord 
Macmillan’s dictum is especially significant because he was clearly mindful 
of the broad language of Regina v. Burah,’* and Hodge v. The Queen,” 
with respect to the amplitude of the powers conferred upon Canadian 
legislative authorities. Thus he quoted the well-known statement from the 
latter decision to the effect that the provincial legislatures possess “authority 
as plenary and as ample within the limits prescribed by s. 92 as the Imperial 
Parliament in the plenitude of its power possessed and could bestow,” and 
added, “To the Dominion Parliament these words apply a fortiori, with the 
substitution of s. 91 for s. 92.” Nevertheless, in his opinion, in so far as 
legislation contrary to international law is concerned, this seemingly un- 
limited language was by no means conclusive. It is really not so astonishing. 
One qualification is to be found in the phrase “within the limits prescribed 
by s. 92.” The power to enact legislation in contravention of international 
law was not expressly given either by section 92 or by section 91. In addition, 
when making so broad an observation, it is unlikely that the court contem- 
plated either the particular issue of the power to enact legislation in contra- 
vention of international law or the reasons against the existence of any 
such power, and the statement may be read in the light of this probability. 
It is noteworthy, then, that the Judicial Committee felt it necessary to 
enter a caveat in a form which, though not conclusive and merely obiter, 
nevertheless carries with it more than a suggestion of approval for the 
assertion that legislation enacted either by the Dominion or provincial legis- 
latures in contravention of international law is ultra vires. 

On what reasoning is this assertion founded? The argument may be 
stated as a simple syllogism. 

(¢) By a well-established rule of statutory construction applicable even 
to legislation of the Parliament of the United Kingdom, it is presumed that 
the legislature does not intend to enact a law contrary to international law. 
It is not lightly to be supposed that the legislature intends to contravene 
the provisions of international law. It follows, also, that it is not lightly to 
be assumed that the legislature intends, or intended, to confer such a power 
on any other authority. This rule is itself intended to implement a basic 
principle of international law, which requires each state to ensure that its 
domestic law is in conformity with the rules, doctrines, and principles of 
international law. 

73[1933] A.C. 156, at p. 164. 

74(1878) 3 App. Cas. 889. 75(1883) 9 App. Cas. 117. 

*8Jbid., at p. 164. It is worth noting that these cases were also carefully considered 


in Regina v. Wing Chong (vide supra, n. 68) in which Crease J. held a provincial statute 
which was in contravention of treaty provisions to be ultra vires. 
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(1) The British North America Act is a statute of the United Kingdom. 
It does not by express terms confer upon Canadian legislative authorities the 
power to legislate in contravention of international law. 

(wi) Therefore, neither the Dominion legislature nor, a fortiori, the 
legislatures of the several provinces (which do not even enjoy ordinary 
extraterritorial powers) possess the power to enact such legislation. 

Indeed, on the basis of the interpretation of the British North America 
Act by the Judicial Committee, it is difficult to understand how that 
tribunal could have entertained any other opinion on this point; for they 
would seem to have been in this dilemma: either the British North America 
Act is a statute or it is not a statute. The Judicial Committee have often 
enough asserted that it is a statute, in which event the rule of statutory con- 
struction applies with the result indicated. If, however, it is not a statute, 
then obviously the courts must reconsider the several cases decided on the 
contrary supposition. It may, however, be observed that the rule of con- 
struction is probably not limited merely to the construction of statutes. Even 
if the British North America Act is a charter, for example, and not 
merely a statute, it is not lightly to be assumed that it was intended to 
confer a power to legislate contrary to international law.” 





77In a recent decision of the Judicial Committee of the Privy Council in Co- 
operative Committee on Japanese Canadians v. Attorney-General for Canada, [1947] 
A.C. 87, Lord Wright expressed the opinion that the rule by which a statute was to be 
given an interpretation consistent with international law did not necessarily apply to a 
statute of the Parliament of Canada dealing with an emergency created by war, inva- 
sion, or insurrection. An objection had been raised to the validity of certain orders-in- 
council made under the War Measures Act, R.S.C. 1927, c. 206, on the ground, inter 
alia, that the general language of the War Measures Act should be construed as author- 
izing only such orders as are consistent with the accepted principles of international law. 
Lord Wright rejected this contention, observing (at p. 104): “In their Lordships’ view 
those principles find no place in the construction of the War Measures Act. The Act is 
directed to the exercise by the Governor in Council of powers vested in the Parliament 
of the Dominion at a time when war, invasion, or insurrection or their apprehension 
exists. The accepted rules of international law applicable in times of peace can hardly 
have been in contemplation, and the inference cannot be drawn that the Parliament of 
the Dominion impliedly imposed the limitation suggested.” On the further question 
whether, as a matter of construction of the British North America Act, the Parliament 
of Canada lacks the competence to enact a statute contrary to international law, he 
offered no comment, and that point does not appear to have been argued by counsel 
notwithstanding that reference was made to the decision in Croft v. Dunphy. It is doubt- 
ful that international law fails to provide adequate scope within which states may enact 
legislation for the protection of their national interest in time of war, and, therefore, 
that considerations of national security require or justify an interpretation of the British 
North America Act according to which the Act confers upon the Parliament of Canada 
the power to enact legislation contrary to international law for the purpose of dealing 
with an emergency arising from war. Still less do considerations of national security 
require that an exception be made to the application of the ordinary rule of construc- 
tion in the interpretation of a federal statute, should we assume the competence of the 
Parliament of Canada to enact a statute contrary to international law. If Parliament 
ever intends a statute to possess so broad and drastic a meaning, it should provide to 
such effect in clear and unambiguous terms. The orders-in-council to which objection 
was taken provided for the deportation to Japan of persons of the Japanese race ir- 
respective of nationality, upon the order of the minister of labour, and provided also 
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We may now turn to consider the view of the relation of international 
law to the law of Canada on the basis of which the Supreme Court of 
Canada answered questions submitted for its opinion in two recent cases, 
viz., Reference as to Powers to Levy Rates on Foreign Legations and High 
Commissioners’ Residences,"* and Reference as to Whether Members of the 
Military or Naval Forces of the United States of America are Exempt from 
Criminal Proceedings in Canadian Criminal Courts.”* The significant fact 
in each case is that international law was applied directly to the solution of 
those questions by the majority of the Court, although some judges show 
hesication and uncertainty as to how the relevant principles became prin- 
ciples of domestic law. 


In the Foreign Legations Case, the Court was asked for an opinion on 
the question whether, under the Assessment Act of the province of Ontario,” 
the general power of municipal corporations to levy realty taxes included the 
power to levy a tax on property owned and occupied by foreign legations. 
The Court had no difficulty in answering in the negative a second question 
as to the power to levy a realty tax on property owned and occupied by high 
commissioners for the United Kingdom and Australia, on the ground that 
such property fell within the exemption of crown property expressly pro- 
vided for by the enabling statute. On the other hand, the statute did not, 
in express terms, exempt foreign legations from taxation. Ordinarily, there- 
fore, it seems they would have fallen within the ambit of the general taxing 
power. While it was held that the general language of the Act must be con- 


for the loss of the status of British Subject or Canadian National by persons having such 
status with respect to whom an order for deportation was made. The Board rejected 
the main arguments against the validity of the orders-in-council, which were based upon 
the Colonial Laws Validity Act, holding that the orders were law made by the Parlia- 
ment of Canada after the enactment of the Statute of Westminster, 1931, and 
therefore, not subject to the operation of the Colonial Laws Validity Act. It is unfor- 
tunate that their lordships were confined to dealing only incidentally with the further 
contention as to the construction of the War Measures Act on the basis of the require- 
ments of international law. On this question Lord Wright’s opinion is wholly obiter 
because it was not shown that the orders-in-council contravened any existing rule of 
international law, and it is possibly for that reason that the question passed practically 
without comment in the Supreme Court of Canada. International law does not prohibit 
a state from deporting aliens, especially in time of war, while the treatment by a state 
of its own nationals is a matter which, according to international law, has hitherto been 
regarded as falling within the exclusive domestic jurisdiction of the state (although 
there are indications that the scope of international law is now being extended; see, for 
example, the Declaration on Human Rights which has been adopted by resolution of the 
General Assembly of the United Nations). The orders, moreover, were not contrary to 
international law merely because they provided for deportation “to Japan,” because 
they did not authorize the exercise of governmental powers on the territory of Japan 
and, indeed, were made pursuant to previous arrangements with Japan for the recep- 


tion of deportees, through General MacArthur, the supreme commander for the Allied 
Powers. 


78[1943] S.C.R. 208. 
79[1943] S.C.R. 483: These cases will be referred to in the discussion which fol- 
lows as the Foreign Legations Case and Armed Forces Case, respectively. 


°°R.S.O. 1937, c. 272, s. 4. 
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strued as saving the privileges of foreign states, nevertheless, differences of 
opinion were entertained with respect to the extent of these privileges 
recognized by the law of the province, and on this point three separate views 
were advanced. The majority of the Court adopted the broadest view of the 
extent of these privileges, viz. that such a tax was not recoverable from a 
foreign ambassador, did not create a personal liability to pay it or even 
create any effective lien or charge upon the property. 

This broad view of the extent of the immunity was concurred in by 
Sir Lyman P. Duff C.J., notwithstanding, curiously, that he took the 
narrow view of the doctrine of adoption as requiring the previous incorpora- 
tion of international rules into the domestic law as a condition precedent 
to their application. He appears to have reasoned that the international 
rules applied by him had become part of the law of Ontario, but, it would 
seem, only because they had been incorporated into English law, prior to 
the formal introduction of the common law into Upper Canada,” now 
Ontario, in 1792, presumably by the statute of 7 Anne c. 12. It does not 
appear that any of the other judges, except Hudson J., adopted this view 
of the relation of international law to the law of Canada, although am- 
biguous expressions are to be found which are probably attributable to a 
failure to appreciate that the statement of the doctrine by Lord Atkin in the 
Cheung Case” did not, as we have already explained, embody contradictory 
assertions. All the members of the Court, in fact, merely purported to be 
following and applying that case. 

An even more restrictive view of the doctrine of adoption appears to 
have been taken by Hudson J. It is submitted, with respect, that his judge- 
ment contains two basic errors. In the first place, he assumed that the case 
raised a question as to the legislative competence inter se of the Dominion 
and the provinces. Thus he remarked: “The Dominion has the right to 
give a status to diplomatic representatives, but I cannot see that the grant- 
ing of such status carries with it immunities from provincial laws beyond 
those which are recognized by the Provincial Legislature, as has been done, 
in my view, to the extent of immunity from personal liability.”** On this 
point, however, he is completely answered by all the other members of the 
Court, and in the clearest terms by Taschereau J., who said: ““The question 
is whether under International Law, a property belonging to a foreign State 
may be assessed for municipal purposes. A ne gative answer would in no 








51See The Property and Civil Rights Act, R.S.O. 1937, S “145. Duff C.J. asserted 
({1943] S.C.R. 208, at pp. 230-1): “. . . the proper conclusion from the legislation of 
the Imperial Parliament, particularly in the 18th century, in force, as some of the 
statutes were, when the common law was formally introduced into Upper Canada... 
is that this rule . . . is . .. implicit in the principles of international law recognized 
by the law of England, and, consequently, by the law of Ontario.” 

S2Quoted supra, notes 42 and 43. 

88[1943] S.C.R. 208, at p. 246. 
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way clothe the Dominion with any enlarged competence, and the denial 
to the Provinces and the Municipal authorities of the right to levy such 
rates, would not extend the field of federal legislative powers.”’** Secondly 
(and this applies to some extent to the judgement of Duff C.J. as well), 
although he referred to authorities, international and domestic, including 
the much-quoted statement of Lord Atkin in the Cheung Case, and the 
statute of Anne, which he observed was merely declaratory of the common 
law, he failed to go behind the statute to the common law or to apply the 
principles underlying the authorities cited by him. His judgement appears 
to have been based on the strict terms of the statute of Anne to which, 
presumably, in his view, effect must be given only because it had been intro- 
duced, in 1792, as part of the law of Ontario.** Even a superficial exami- 
nation of that statute indicates, however, as has been well established by 
the English cases, that the statute was not intended to be an exhaustive 
statement of diplomatic immunities, but a partial statement only, for the 
purpose of imposing penalties for the violation of certain of the privileges 
and immunities under international law, which is part of the common law. 
No question was raised in this case as to the competence of legislatures, 
Dominion or provincial, to enact legislation in conflict with rules of inter- 
national law. It must be observed, however, that Duff C.J. remarked 
parenthetically at one point: “The principles governing the immunities 
of a foreign sovereign and his diplomatic agents and his property do not, 
of course, limit the legislative authority of the legislature having jurisdiction 
in the particular matter affected by any immunity claimed, or alleged.’’** 
This statement is entirely obiter and is not repeated by any of the other 
judges, some of whom use language suggestive of a contrary opinion.” It 
was admittedly based upon a statement of Marshall C.J., in the Schooner 
Exchange Case,** who, no doubt, was referring to the fact that, in the consti- 
tutional law of most states, the legislative organs of the state are supreme and 
must be obeyed by its courts, and was not contemplating the special consti- 
tutional law of Canada under the British North America Act on this question. 
In the Armed Forces Case,*® two questions were referred to the Court 
arising from the presence of American forces in Canada during the recent 
war. The first question was whether members of the military or naval forces 
of the United States who were present in Canada with the consent of the 
government of Canada for purposes of military operations in connexion 
S47 bid., at p. 249. 
85His judgement turned, accordingly, on the observation (ibid., at p. 246): “The 
statute of 7 Anne had no application to the land. At the time it was passed and for long 


afterwards, alien ownership of land was not permitted by the law of England.” 
867 bid., at p. 231. 
87See, for instance, the judgement of Rinfret J., ibid., at p. 233. 
*§(1812) 7 Cranch. 116. 
89[ 1943] S.C.R. 483. 
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with the war were exempt from criminal proceedings prosecuted in Canadian 
criminal courts and, if so, to what extent and in what circumstances. The 
second question was whether the Dominion Parliament, or the governor- 
general-in-council, had legislative authority to provide for such exemption 
in terms similar to those by which such exemption was provided by a war- 
time statute of the United Kingdom in relation to American forces in the 
United Kingdom. The Court entertained no doubt as to the competence of 
the Parliament of Canada to enact such legislation. On the first question, 
however, differences of opinion were expressed with regard to the extent 
of the immunity recognized by the law of Canada. Kerwin and Taschereau 
JJ. were of opinion that the immunity extended in broad terms to members 
of the military or naval forces stationed in Canada and whether they were 
absent from their unit or ship and whether on duty or on leave, although 
the immunity was based on a waiver of jurisdiction, which might itself in 
turn be waived. Rand J. restricted the operation of the doctrine, generally, 
to offences committed by such forces against other members of those forces; 
while Duff C.J. (with whom Hudson J. concurred) distinguished between 
the armed forces, on the one hand, and naval forces, on the other, in respect 
of the former, holding that they enjoyed no immunity whatsoever as a matter 
of law, while with regard to the latter, conceding that the naval forces 
enjoyed immunity, limited, however, to offences “committed on board ship 
by one member of the crew against another member of the crew and 
generally in respect of acts which exclusively concern the internal discipline 
of the ship.”’”° 

It is clear that Kerwin and Taschereau JJ. applied international law, 
when ascertained, directly to the solution of the question before the Court. 
Thus, Kerwin J. observed: “These exemptions are grounded on reason 
and are recognized by civilized countries as being rules of international law 
which will be followed in the absence of any domestic law to the contrary. 
The question is whether the members referred to are within any of these 
exemptions.”*' Taschereau J. acted upon the same view, despite some 
evidence of hesitation probably induced by the comment with which Lord 
Atkin prefaced his formulation of the doctrine of adoption in the Cheung 
Case,’* a comment to which he appears, however, to have attributed little, if 
any, significance. Both judges referred to the Cheung Case for the statement 
of the doctrine of adoption, and, pursuant to its direction, properly sought 
to ascertain the relevant principles of international law by an examination 
of international authorities, including primarily the practice of states. From 
this evidence they found that the immunity of foreign armed forces, military 
and naval, was recognized in the actual practice of states, and, by a process 


Tbid., at p. 501 
Ibid., at p. 502. %2[1939] A.C. 160, at pp. 167-8. 
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of induction, that the broad principles on which this immunity was based 
were those stated many years ago in the American decision of Marshall C.J. 
in the Schooner Exchange Case,’* in which the exemption of foreign troops 
from the jurisdiction of the local sovereign was held to stem from the mere 
fact of their presence in the territory of that sovereign at his invitation. It 
was not to be supposed that, in accepting the invitation, the foreign state 
intended to relinquish control or jurisdiction over the forces on which its 
own safety depended, or to permit the local sovereign to exercise authority 
over them, which would come to much the same thing. The principle, there- 
fore, based upon a recognition of the sovereignty or independence of both 
states was that by inference the local sovereign must have waived his right 
to exercise jurisdiction over those troops to the extent that such waiver must 
be supposed to have been required by the foreign state to which the troops 
belonged. The judgement of Rand J. stands on the same footing, with the 
exception only that he sought to give some application to one branch of the 
statement by which Lord Atkin qualified the general doctrine, viz. where 
a well-established rule of the common law conflicts with the relevant prin- 
ciples of international law. 

On the other hand, it is not surprising to find, in view of his decision 
in the Foreign Legations Case,”* that Duff C.J. sought to apply only so 
much of international law as he conceived had previously been incorporated 
into the domestic law, or that Hudson J. should have concurred in this 
judgement, again in view of his own previous decision. It may be instructive 
to examine the judgement of Duff C.J. in somewhat greater detail. With all 
due respect to the former chief justice, it is submitted that this judgement 
reflects basic confusion with regard to the process by which international 
law is applied by domestic courts. The judgement rests, primarily, upon a 
finding that there exists, as an “indisputable” principle of law, “a funda- 
mental constitutional principle, which is the law in all the provinces of 
Canada, that the soldiers of the army of all ranks are not, by reason of their 
military character, exempt from the criminal jurisdiction of the civil (that 
is to say, non-military) courts of this country.’”*’ Reference is made to 
existing Canadian legislative provisions relating to American forces in 
Canada, and also to legislation of the United Kingdom relating to the 
presence of American forces in the United Kingdom, including, in this case, 
the statute of the United Kingdom expressly exempting those forces from the 
criminal jurisdiction of British courts. Then Duff C.J. adds—without refer- 
ence to authority—‘“I have no doubt that this principle {of constitutional 
law] applies to all armies, British or foreign, except in cases in which by 
the legislation mentioned dealing with the American forces in England, it 


®3(1812) 7 Cranch. 116. 
%4[1943] S.C.R. 208. 95[1943] S.C.R. 483, at p. 490. 
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has been changed by legislative enactment, or the equivalent thereof.”** The 
only further question to be answered, then, in his view, was “whether the 
United Kingdom has or has not assented to some rule of international law 
modifying one of her fundamental constitutional principles.”’*’ 

Several objections to this reasoning seem to be appropriate. First, it 
does not follow, certainly from what appears in this judgement, that the 
“fundamental constitutional principle” extends to foreign troops. On this 
point, Rand J. properly observed, “It is, of course, not foreign but domestic 
military usurpation against which the principle is a bastion.”** Secondly, 
a more relevant question than the one posed by the chief justice is whether 
Canada and not the United Kingdom, has or has not assented to some such 
rule of international law. On this issue little is said, unless, perhaps, it be 
found in the following statement: “I find it impossible to escape the con- 
clusion that the United Kingdom has never assented to any rule of inter- 
national law by which British courts are restricted in their jurisdiction in 
respect of visiting armies or members of them; in other words, no such 
rule as that now insisted upon has ever been a part of the law of England; 
and this applies equally to Canada.” But why does this apply equally to 
Canada? On the contrary, from the submissions made on behalf of the 
attorney-general for Canada in this very case, it appears to have been the 
official view of the Dominion government, which alone represents this 
country in its external affairs, that the foreign troops were exempt from the 
jurisdiction of the Canadian criminal courts. 

Again, this judgement fails to distinguish two separate steps in the 
process of applying international law. The proper course, it has been sug- 
gested, is first to determine the existence and scope of any rule of inter- 
national law relevant to the issue. Having ascertained the rule, the next step 
is to apply it automatically to the adjudication of the issue, under the doctrine 
of adoption as it has been understood in the English and Canadian cases; 
or, if we take the alternative view of that doctrine, to ascertain whether it 
has been adopted—not by the United Kingdom, but by Canada, by some 
official act of Canada—and then to apply it. From this judgement it is 
not clear whether the lack of specific assent by the United Kingdom to the 
alleged rule precluded its existence as a rule of international law or merely 
precluded its adoption as part of the law of the land. If Duff C.J. was pro- 
fessing to affirm the first proposition, his position is contrary to all the recog- 
nized authorities on the doctrine of international law, and contrary as well 
to reason. Such an extreme application of positivist theory would mean that 
a rule is not law when any state, the rule having been asserted against it, 
refuses to recognize it as law. As has been shown, however, the consent 


8] bid., at pp. 491-2 (italics not in text). *[bid., at p. 496. 
%*Jbid., at p. 525. *°Tbid., at p. 496. 
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upon which international law is founded means general, not universal 
consent, and may be implied or tacit as well as express. A rule of inter- 
national law may exist in the absence of proof of its having been accepted 
or adopted by any particular state in any particular case. If Duff C.J. was 
professing to affirm the second proposition, which is more likely, not only 
is that view contrary to the long line of English cases which he purports 
to follow, but he still confuses the question of adoption with the process 
of ascertainment of any relevant rule. In particular, it does not appear 
what must be the nature of the official act of adopiion or recognition re- 
quired, in this view, in order that a rule may be applied in a domestic court; 
indeed, it may be that its application turns on the fact of its adoption, and 
not on whether it is a rule of international law at all. 

Duff C.J. refers to statements made by the lord chancellor, speaking 
in an official capacity as representing the government of the United Kingdom, 
when he introduced in the legislature the statute of the United Kingdom by 
which the immunity of American troops in Britain was expressly conceded, 
and also to statements of the attorney-general, made on the same occasion, 
with regard to the existing state of the law in the United Kingdom. Such 
statements may properly be referred to for the purpose of ascertaining a 
rule of international law; but we are not aware of any rule of English law 
under which reference may be made to such sources for the purpose of 
determining whether a rule of international law has been “adopted” by 
the United Kingdom. In any event, those statements do not justify the 
inferences drawn from them by the learned chief justice. Rather, taken with 
the other circumstances, they suggest this pattern: a claim was pressed 
by the United States on the basis of international law. An issue having thus 
been raised as to the precise requirements of international law, Britain 
hesitated officially to recognize the American view of those requirements so 
unequivocally as by enacting legislation adopting that view. In due course, 
however, Britain accepted the American interpretation of international law 
in this matter, and did so, it would seem, in a spirit of almost singular 
spontaneity, considering the traditional disinclination of states to surrender 
or waive, or admit the existence of a surrender or waiver, of sovereign 
powers. The legislation, therefore, simply put the issue beyond controversy. 
Hence, it would appear that the evidence to which Duff C.J. refers does not 
establish a rejection by the United Kingdom of the customary rules alleged; 
on the contrary, it tends to support the view that the rules were recognized 
and perhaps “adopted” by her. 

On the other hand, in order to ascertain the existence of a rule of 
international law, the official acts and views of the British government bear 
no greater significance than those of the government of any other state. 
As has been stated earlier, the practice of states is the primary source of 
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international law. Therefore, it was relevant to consider, as Kerwin and 
Taschereau JJ. very properly did, not merely the official conduct of the 
United Kingdom, but also that of Canada and the general body of states. 
On the basis of such an examination they found a fairly well-established 
practice in this regard, resting upon such evidence as the fact that, during 
the war of 1914-18, the United States consistently supported the rule of 
immunity and insisted upon other states recognizing it, and that a similar 
position was then taken by Great Britain and Canada, while the existence 
of the rule was conceded by France and Egypt and recognized by a series 
of treaties. Such treaties may, of course, be evidence of the practice of 
states from which a rule of customary law may be ascertained, in addition 
to being a source of conventional international law in relation to the rules 
declared by them. Duff C.J. argued that the assent of the government of 
Canada to the presence of American troops in Canada could raise, at 
most, an implied obligation or undertaking on the part of Canada, which 
could not deprive the Canadian courts of jurisdiction in the absence of 
legislation implementing the obligation. Admittedly this would be so in 
so far as any such undertaking is based upon conventional international law; 
but in fact the obligation is founded upon customary international law, 
which need not be implemented by legislation in order to operate locally, 
although conventional rules may afford strong evidence of it. 

The fallacy in the reasoning of Duff C.J. with respect to the position 
of foreign military forces becomes evident when we compare his reasoning 
on this issue with his reasoning with regard to foreign naval forces. On the 
first branch of the case he refused to apply the international rules alleged on 
the ground that they had not received the specific assent of the United 
Kingdom. On the second branch, however, he did apply those rules, although 
only with regard to offences committed on board ship by one member of 
the crew against another member of the crew. By what act and in what 
form was the specific assent either of the United Kingdom or of Canada 
given to the rules of immunity in relation to naval forces? In the absence of 
evidence of official acceptance of these rules, one might reasonably have 
expected that Duff C.J. would have given them no application in the case 
of naval forces as well. It may perhaps be suggested that he simply followed 
and applied the decision in the Cheung Case.'*’ It might then be supposed 
that those rules had received the specific assent of the United Kingdom 
prior to that decision, and that it was on the basis of this assent that the 
rules were applied in that case. In fact, however, the Cheung Case itself 
laid down the doctrine of the automatic operation of international rules, 
and one searches in vain, in that case as well as in earlier decisions, for any 
reference to an act of transformation by which the rules applied in that 

~ 100[1939] A.C. 160. _ ee a 
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decision were accepted by the United Kingdom as part of the law of the 
land. Perhaps it may be said that the decision in the Cheung Case itself 
represents the official act of acceptance by the United Kingdom for the 
purpose of the doctrine as conceived by Duff C.J. In that event, the strange 
result follows, that rules applied by the Judicial Committee, on the basis 
of the automatic operation of international law, are applied in a subsequent 
decision solely because their application in the prior decision is taken to 
represent their specific adoption by the United Kingdom. Clearly, then, 
Duff C.J. has sought to apply the Cheung Case in complete disregard of 
the principle on which it is founded. 

In the Foreign Legations Case,'°' Duff C.J. reasoned that statute of 
7 Anne c. 12 represented that official act of the state by which the United 
Kingdom assented to the international rules of diplomatic immunity, which 
might for that reason only be applied in domestic courts. On the contrary, 
however, it has been held in a long line of English decisions that those rules 
may be applied because they are rules of international law and therefore part 
of the law of the land. The same authorities have held that the statute was 
merely declaratory of the existing law and not exhaustive. It might be said 
that the statute of Anne is the requisite act of transformation in relation to 
the rules embodied in it. It might with some plausibility be argued that it 
serves the same purpose in relation even to other rules of diplomatic im- 
munity extraneous to the statute, including perhaps the immunity of foreign 
legations from realty taxes. However, it is impossible to concede that it 
serves the same function in relation to the personal immunity of foreign 
sovereigns, or to the immunity of foreign states in relation to property which 
they own or which is in their possession, or, finally, to the immunity of foreign 
armed forces, all of which are recognized in international law. It would be 
far more plausible to contend that the statute of the United Kingdom by 
which the immunity of American armed forces in the United Kingdom was 
put beyond question represents the assent of the United Kingdom to the 
principles of international law under which such immunity was claimed. 

All the judges, both in the Foreign Legations Case and in the Armed 
Forces Case, professed to follow and to apply the doctrine enunciated by 
Lord Atkin in the Cheung Case. In other words, the doctrine of adoption 
recognized in the law of Canada is that particular doctrine which has been 
developed and established in the English courts over a period roughly of 
two hundred years. The conclusion is inescapable that international law 
is part of the law of Canada in the sense that its rules, once ascertained, 
will be applied automatically to the solution of issues arising in Canadian 
courts to which those rules are relevant. It follows, of course, that inter- 
national rules are not to be applied in Canadian courts only if they have 
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286 Tue University oF Toronto Law JouRNAL 


become embodied in the common law of England prior to the introduction 
of the common law into the several provinces of Canada. The doctrine of 
adoption has an independent operation in Canada. It exists as a doctrine 
of domestic law in each of the provinces for the same reason that it exists 
as a doctrine of English law, viz. because Canada is a member of the family 
of nations and, as such, is a person of international law and subject to its 
principles. The doctrine stands on the footing that, without it, as Blackstone 
remarked, Canada must “cease to be a part of the civilized world.” 

It is worth noting that the statute of the United Kingdom by which 
the immunity of American forces in the United Kingdom was expressly 
established was simply declaratory of and no less extensive than is required 
by customary international law, according to the opinion of the majority 
of the Court in the Armed Forces Case,’** and, in the view even of the 
minority, not contrary to international law. Therefore, in affirming the 
power of the Parliament of Canada to enact similar legislation, the decision 
involves no inference of competence to enact legislation in contravention of 
international law. 

We may now pause to examine the qualification of the doctrine of 
adoption suggested by Lord Atkin in the Cheung Case by the words “so 
far as it is not inconsistent with rules . . . finally declared by their tn- 
bunals.”"°* Apparently, according to this suggested qualification, inter- 
national law must not be applied by a domestic court if it conflicts with a 
rule of the common law. What scope remains, then, for the operation of the 
general doctrine? On this question, the judgement of Rand J. in the 
Armed Forces Case’ is of special interest because he alone of the judges 
who took the view that international law is automatically part of the law of 
the land, under the doctrine of adoption, sought to apply the qualification 
of the doctrine stated by Lord Atkin. Like Duff C.J., he found that there 
existed a well-established constitutional principle according to which military 
forces were subject to the ordinary law and the jurisdiction of the ordinary 
courts, and he observed: “If that principle meets the rule of immunity to 
foreign forces arising in the circumstances stated, then the latter must give 


way. '°* In order to ascertain the relevant international rules, he properly 
directed himself to the principle formulated in the Schooner Exchange 
Case.*”* The problem was “‘to determine . . . the compromise in jurisdictional 


conflict which is presumed to be deduced from ‘the nature of the case and 


102Kerwin J., for instance, remarked: “The waiver of immunity by the United 
States is provided for in The United States of America (Visiting Forces) Act, 1942, in 
a manner that might, on occasion, be different from that which I conceive applies by 
international law and many matters of detail are covered by the statute that might 
properly be reduced to writing”: [1943] S.C.R. 483, at p. 510. 

103Supra, n. 43. 10471943] S.C.R. 483. 
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the views under which the parties requiring and conceding’ the privilege 
must be supposed to have acted.””*’* Rand J. appears, on the one hand, to 
have interpreted the constitutional principle in light of the requirements of 
the international rules, as applying to domestic military forces and only 
to foreign military forces in respect of acts clashing with civilian life’ 
and, on the other, to have applied only so much of international law as did 
not conflict with the constitutional principle. He concluded: “The question 
is what is the workable rule implied from the invitation that fits into the 
fundamental legal and constitutional system to which it is offered. It is 
from the background of that system that the invitation and its acceptance 
must be interpreted.”’’®* This statement seems to imply that the extent of the 
international obligation is decisively influenced by a constitutional limitation 
of the state “conceding” the privilege, and it is submitted that the statement 
is not correct in the absence of notice of the limitation brought home to the 
state “requiring” the privilege. It is quite a different matter to interpret 
domestic law in the light of international law than to interpret international 
law in the light of domestic law. 

The reasoning of Rand J. suggests that he was seeking to grapple with 
a problem that did not, in fact, exist. Since international law is and has 
always been part of the law of the land, the ordinary rules and principles 
of the common law must have been interpreted and developed in the light 
of the requirements of international law. It is not to be assumed that the 
legislature intends to enact a statute contrary to international law. A fortiori, 
it is not to be assumed that the common law is inconsistent with international 
law, which forms part of the common law. It must be presumed that the 
fundamental constitutional principle does not apply to foreign troops and 
is limited merely to domestic forces, although, as Rand J. noted, and Duff 
C.J. did not, it applies to naval as well as military forces. This appears to 
have been partially recognized by Rand J. It is highly significant, with 
regard to this constitutional principle, that Taschereau J. simply observed 
“And I see nothing in the laws of the land inconsistent with their [that is, 
the international rules of immunity] application within our territory” ;'’° 
while Kerwin J. applied the international rules without commenting upon 
whether they were inconsistent with domestic law or not. The doctrine of 
adoption is itself likewise a fundamental doctrine of constitutional law. 

The relation of international law to the law of the land may be said to 


107(1943] S.C.R. 483, at p. 520. 

108He observes (ibid., at p. 525): “It is, of course, not foreign but domestic military 
usurpation against which the principle is a bastion and it might be strongly argued that 
the objection to conceding such jurisdiction is not that it is military but that it is foreign. 
But I have come to the conclusion that that principle stands in the way of implied 
exemption when the act complained of clashes with civilian life.” 

10° bid., at p. 525. 1107 bid., at p. 517. 
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be analogous to the relation of equity to the common law, although ad- 
mittedly the analogy is not perfect. Equity is a part of the common law, but 
consists of a system of rules separate from those of the common law in the 
narrow sense, that is, those rules formerly administered by separate courts 
of common law. International law is also part of the common law, but 
consists of rules separate from those of the ordinary law of the land. 
Referring to the relation between law and equity, Maitland remarked: 
“And the first thing that we have to observe is that this relation was not one 
of conflict. Equity had come not to destroy the law, but to fulfil it. . 
we ought to think of equity as supplementary law, a sort of appendix added 
on to our code, or a sort of gloss written round our code, an appendix, a 
gloss, which used to be administered by courts specially designed for that 
purpose, but which is now administered by the High Court of Justice as 
part of the code.’ Much the same comment could be applied, it would 
seem, to the relation which exists between international law and the ordinary 
law of the land. It is the normal consequence of the application of inter- 
national law by domestic courts that a remedy is granted which would 
otherwise be withheld, or a remedy is refused which would otherwise be 
applicable, and in that sense there is admittedly a conflict between inter- 
national law and ordinary domestic rules. The courts have not for that 
reason, however, refused in the past to apply international law. 

But the body of international law by which the ordinary domestic law 
is complemented is the system of international rules as they now stand. 
International law is not a static system of law. It admits of change and 
development, and its rules are therefore not in all respects identical with the 
rules of international law of an earlier day. Moreover, as has been shown, 
international law is drawn from sources different from those from which 
are derived the ordinary rules of domestic law. Thus, the practice of states 
may change, and accordingly a rule of international law may be modified 
or become extinct and a new rule may evolve. To take a single illustration, 
the territorial waters of a state have been established by the practice of states 
as extending to a distance of three marine miles from its coast. The rational 
justification for this rule when it was established was that the three-mile 
limit represented the effective range of cannon shot—a justification that has 
long ago ceased to exist. It may be that the three-mile limit is still recog- 
nized in the practice of states, but there are signs of change, and there is 
certainly no guarantee as to the future. Accordingly, although the same rule, 
under the doctrine of adoption, was also a rule of domestic law, and probably 
still is, its continued existence as a domestic rule depends on the development 
of international law in accordance with international sources and not merely 
upon the development of the ordinary domestic law. It necessarily follows, 

MF, W. Maitland, Equity (Cambridge, 1932), at pp. 17-18. 
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therefore, that the English doctrine of stare decisis is largely inapplicable to 
the adjudication of domestic courts on questions of international law. This 
is rendered more obvious by the fact that the doctrine of stare decisis is 
not a doctrine of international law and was expressly rejected by the statute 
of the International Court of Justice; although it is proper and, indeed, 
almost inevitable, that international tribunals will attach considerable weight 
to legal opinions expressed in previous decisions, a practice followed in all 
legal systems. The application of the doctrine of stare decisis in the adminis- 
tration of international law by national courts would have the effect of 
preserving domestically rules, incorporated under the doctrine of adoption, 
which have ceased to be rules of international law and are therefore rejected 
by the same doctrine. This would be a perversion of the doctrine and 
certainly would defeat its purpose and object. It is a regrettable fact, how- 
ever, that national courts, both English and Canadian, have not infrequently 
tended to regard international law as if it were ordinary domestic law and to 
lose sight of its essential character as international law. A proper approach 
to international law by national courts would not leave it open to doubt, 
for example, that in the construction of treaties a liberal attitude should be 
adopted."’’ Treaties ought not to be subjected to the strict rules of statutory 
construction, and travaux préparatoires ought clearly to be regarded as 


admissible as an aid to interpretation, just as they are admissible before an 
international tribunal.'’* 


It is evident that international law is very closely related to the law of 
Canada. Even conventional rules which have not been brought into force by 
legislation must be applied by domestic courts if and when they acquire 


'12Consider the problem suggested by Sir Cecil Hurst in (1944) 30 Transactions of 
the Grotius Society 11, at p. 46. Sir Arnold D. McNair, by way of reply, remarked, at 
p. 48: “. .. 1 should have thought that it is in no way inconsistent with the rigid 
action that we adopt towards a British statute that our Courts should adopt a more 
generous attitude towards a treaty. The essence of a treaty is the fact that we have con- 
sented to it—that is its real basis. To what have we consented? Surely we have con- 
sented to a treaty which is to be construed in accordance with the principles of inter- 
national law and if it could be shown that it is the regular practice of International 
Tribunals to permit an examination of travaux préparatoires, why should not a British 
Court feel justified in doing a similar thing?” 

13Another illustration might be taken from the branch of international law deal- 
ing with the immunity of a state from the jurisdiction of the courts of another state in 
regard to property which it owns or which is in its possession. This privilege of immunity 
has been recognized in a long line of English cases where it was claimed in respect of 
foreign ships. In two decisions of the Court of Appeal (The Parlement Belge, (1880) 
L.R. 5 P.D. 197, and The Porto Alexandre, [1920] P. 30) it was held—in one, by way 
of strong obiter, and in the other, as the ratio decidendi of the case—that a foreign 
state was entitled to immunity not only with respect to ships dedicated to public uses, 
such as warships, but also with respect to ships engaged in normal commercial pursuits. 
In an American decision which adopted the same view (Berrizi Bros. v. S.S. Pesaro, 
(1925) 271 U.S. 562), it was observed that the distinction alleged was illogical, be- 
cause, when a government, for the purpose of advancing the trade of its people, itself 
operates ships in the carrying trade, those ships are dedicated to public uses in the 
same sense as are ships of war. However, in the subsequent decision of the House of 
Lords in The Cristina, [1938] A.C. 485, these cases were severely criticized and opinions 
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an independent validity as customary law, a transformation which may 
happen after only a relatively short time where these are embodied in a 
multilateral agreement, such as the charter of the United Nations organi- 
zation, to which the great majority of states are parties. There may be still 
another means of admission of conventional rules as part of the law of the 
land. The fact that a rule is contained in a treaty to which Canada is a 
party is evidence of the public policy of Canada with regard to that rule. 
In Ontario it was laid down as an actual ground of decision, inter alia, by 
Mackay J. in Re Drummond Wren,’ that a rule of law could be established 
on grounds of public policy deduced from multilateral treaties to which 
Canada is a party, including the charter of the United Nations, public 
declarations of leading statesmen, resolutions of organizations and states, 
and Dominion and provincial statutes. Subsequently, however, in Re Noble 
and Wolfe,'’’ while observing that “To all these may be added art.17 of 
the Bill of Human Rights,”'’® Schroeder J. rejected this view and held that 
it was not open to the court to deduce from such materials “‘any policy of the 
law which may be claimed to transcend the paramount public policy that one 
is not lightly to interfere with the freedom of contract.”’’'’ He also expressed 
the opinion that Mackay J. “would seem to have evolved . . . an entirely 
novel head of public policy,” a procedure which should not be “recognized 











were expressly reserved by three of the judges on the question whether the privilege of 
immunity extended in respect of ships engaged in ordinary trading. It was not necessary to 
decide this question, however, because it was found that the Cristina had in fact been dedi- 
cated to public uses, probably because she had been requisitioned by a foreign govern- 
ment and was assisting in the prosecution of a civil war in which that government was 
engaged. The solution of this problem, it is suggested, may be found in a fresh exami- 
nation of the practice of states on the subject, rather than by an attempt to apply pre- 
viously decided cases. These cases are of little value except in so far as they may have 
correctly ascertained and applied the principles established in the practice of states. The 
influence and authority of the famous decision of Marshall C.J. in the Schooner Ex- 
change Case may be explained, for instance, on the ground that he correctly formulated 
the principles, found by induction from the practice of states, on which the rules of 
immunity rest. As in the case of foreign armed forces, so with respect to property owned 
or possessed by a foreign state, Marshall C.J. found that immunity was based on an 
implied waiver of jurisdiction by the local sovereign. It is significant, however, that the 
judgement of Marshall C.J. was delivered at a time long before the advent of socialized 
states and prior to the practice of states engaging in commercial activities on a major 
scale. His judgement was not directed to the question, therefore, of ships or other pro- 
perty used by states for -cdinary trading purposes. Still, a fresh examination of the 
practice of states will probably disclose that the basic principles remain unchanged. It 
is also likely to disclose, however, a decided lack of uniformity in the particular matter 
of ships or other property used by states for trading purposes, which would strongly 
support the view that the waiver of jurisdiction to be implied on the principles men- 
tioned by Marshall C.J. does not extend to property used by foreign states for ordinary 
purposes of trade. It is disappointing, therefore, to find that a recent Canadian decision 
—Thomas White v. The Ship “Frank Dale’, [1946] Ex. C. R. 555—without making 
independent inquiry concerning the practice of states, simply purports to follow the 
decision of the House of Lords in The Cristina, which is treated, incorrectly, it is sub- 
mitted, as laying down the principle that a foreign state is entitled to immunity even 
with respect to ships engaged in trade. 
114(1945] O.R. 778. 11511948] O.R. 579. 
6] bid., at p. 591. ‘7Jbid., at p. 597. 
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or approved.”''* The decision was affirmed by the Ontario Court of 
Appeal'”® substantially for the reasons advanced by Schroeder J. Still, even 
within the limits set by this decision, scope may be found for the operation 
of public policy as a further means of admission of international rules as 
part of the law of the land. The doctrine of adoption and ancillary rules 
themselves stem from public policy. These do not necessarily exhaust the modes 
by which public policy introduces international law into the domestic law. 
Public policy may serve an independent function, if not as a ground from 
which novel rules may be evolved, at all events so as decisively to influence 
the interpretation, development, or qualification of existing rules. For that 
more limited object, at least, of ascertaining the existing law as distinguished 
from deducing fresh rules, reference by the courts to public policy, and as 
evidence thereof, to materials including multilateral treaties to which 
Canada is a party and resolutions of the General Assembly of the United 


Nations of which Canada is a member, seems unobjectionable and appro- 
priate.'*° 





18] bid., at pp. 593 and 597. 11911949] O.R. 503. 

120Both of these cases concerned the validity of a covenant in a deed of land pro- 
hibiting the disposition of the land to persons of a particular race. In Re Drummond 
Wren, the covenant read, “Land not to be sold to Jews or persons of objectionable 
nationality.” In Re Noble and Wolfe, it was phrased more elaborately: “The Jands and 
premises herein described shall never be sold, assigned, transferred, leased, rented or in 
any manner whatsoever alienated to, and shall never be occupied or used in any manner 
whatsoever by any person of the Jewish, Hebrew, Semitic or coloured race or blood... .” 
In each case, it was argued that the covenant was void because (a) it was a restraint 
upon the alienation of the lands, (6) uncertain, and (c) contrary to public policy. It was 
held, in the former case, that the covenant was void on each of those grounds; but in 
the latter case, the covenant was held to be unobjectionable on any of the grounds alleged. 
In Re Noble and Wolfe, however, both at the initial hearing and on appeal, the Court 
appears to have dealt with each of the grounds separately; whereas the question of public 
policy, it would seem, ought to be examined in relation to the other grounds of objection. 
It was conceded that a general restraint on alienation of a fee simple is void. Although, 
on principle, a partial restraint ought likewise to be void, there is authority for the view 
that such a restraint will be valid in some circumstances and provided the prohibited 
class is not too broad. Certainly, restrictions merely falling short of a general restraint 
are not necessarily valid. The precise question for the court, it is submitted, was whether 
the right to impose a partial restraint should be extended so as to exclude from owner- 
ship, possession or use of land large classes defined in terms of race or creed contrary to 
international obligations and the spirit of positive laws. This question, which merely 
calls for a declaration or interpretation of the existing law, might be answered in the 
negative, by reference to public policy, without the invention and application of any 
fresh head of public policy. There is no reason to suppose, contrary to the view of 
Schroeder J., that the principle of freedom of contract, which is derived from public 
policy, is a principle of higher rank than that of freedom of alienation of land owned in 
fee simple, which is derived from the same source. The stature of this last principle may 
perhaps be measured in terms of the number and importance of the rules derived from it, 
such as the rules on the basis of which conditions or covenants are held void which offend 
against the rule against perpetuities, or which are impossible of performance, or un- 
certain, or repugnant to the interest granted. Perhaps the warnings contained in some 
of the decisions with regard to applying public policy as a source of law need not be taken 
too literally. It may be observed, for instance, that in Fender v. Mildmay, [1938] A.C. 1, 
to which reference was made, the House of Lords actually qualified a rule founded upon 
an existing head of public policy, viz. that an agreement to marry, made when one of 
the parties is already married, is invalid. 
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To sum up, it is submitted that the doctrine of adoption is a funda- 
mental doctrine of the law of the several provinces of Canada which, as in 
the English law, requires the automatic application of the rules and prin- 
ciples of international law, when relevant, to the solution of issues raised 
in the domestic courts. In the case of rules which derive their binding force 
from the fact that they are contained in a treaty to which the state is a 
party—that is, conventional as distinguished from customary international 
law—it is true that, generally, such rules do not affect private rights in the 
absence of legislation bringing them into force as part of the law of the 
land. That is due to the distribution of governmental powers made by the 
constitution, both in the United Kingdom and in Canada. In the United 
Kingdom, a unitary state, this qualification of the general doctrine does 
not in a practical way affect the relation of international law to domestic 
law. But in Canada, a federal state, it is a serious detraction from the 
doctrine if, as the Judicial Committee of the Privy Council held, the 
acquisition of treaty-making powers by the Dominion executive does not 
affect the distribution of legislative powers under the British North America 
Act. On the other hand, although Canadian legislative authorities may 
refrain from enacting legislation for the purpose of implementing treaties 
binding upon Canada, at all events they have not the power, affirmatively, 
to enact legislation in contravention of the obligations of Canada under 
such treaties. Neither have Canadian legislative authorities the power to 
enact legislation in contravention of customary international law, for the 
same constitutional restriction on the legislative power applies both with 
regard to customary and conventional international law. Two qualifications 
of the doctrine of adoption have been suggested by Lord Atkin, first, with 
regard to statutes, and secondly, well-established principles of common law 
in conflict with international law. It has been shown that these qualifications 
can only have a minimal application. Statutes enacted by Canadian legis- 
lative authorities which are repugnant to international law are ultra vires; 
while statutes, even of the United Kingdom legislature, are, if at all possible, 
to be given a construction consistent with international law. The qualification 
suggested with respect to well-established principles of common law is unreal, 
for international law does not conflict with but is itself part of the common 
law. The sources of international law are different from those from which 
are derived the ordinary law of the land, and hence, in large measure, the 
English doctrine of stare decisis is inapplicable to the adjudication of national 
courts on questions of international law. Finally, there is no reason to believe 
that the doctrine of adoption and related rules exhaust the means, derived 
from public policy, by which international law is made part of the law of 
the land. Public policy may serve independently as a further means of 
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admission of international rules, especially where these are embodied in a 
multilateral agreement and are related to well-established principles of 
domestic law. 


IV. De Lece FERENDA 


There is no justification for seeking to limit the operation of inter- 
national law on the ground that it derogates from the sovereignty of states. 
Sovereignty is a term which notoriously has been overworked and misused. 
The term is ambiguous and illusory. It is ambiguous because it has acquired 
a variety of connotations which are not commonly distinguished.'*’ It is 
illusory because it is not recognized by international law as an attribute 
of states in any complete or absolute sense. The existence of a body of inter- 
national law necessarily involves limitations or restrictions upon the conduct 
of states. It implies a surrender of the supposed freedom of states under 
anarchistic conditions in exchange for the greater freedom enjoyed as persons 
of a legal system. Sovereignty, as an attribute of states, is a concept of inter- 
national law. As such, the term cannot possess the meaning of unlimited 
freedom or supremacy over the law, for that would be a repudiation of the 
legal system which has created it.'** As a concept of international law, it 
can only be known or defined by subtracting from unlimited licence the 
sum of the restrictions imposed upon states by the rules and principles of 
international law.’** International law, therefore, is not inconsistent with 
the sovereignty of the state. 

Similarly, the sovereignty of the state is not impugned by the doctrine 
of adoption or the constitutional incapacity of Canadian legislative authori- 
ties to enact a statute in contravention of international law. In the first place, 
the doctrine of adoption and ancillary domestic rules serve to implement 
the obligations of the state under international law, which is itself not 
inconsistent with sovereignty. In addition, any limitations of the authority 
of governmental agencies involved in these provisions are either self-imposed 
or maintained with the consent and acquiescence of the state. They confer 
no authority upon any other “earthly power.”'** Much more serious limita- 
tions of the authority of the Canadian government exist under Canadian 





121See, generally, Oppenheim, International Law, vol. 1, at pp. 116-20. 

122As Jessup observes (A Modern Law of Nations, at pp. 12-13): “Sovereignty is 
essentially a concept of completeness. It is also a legal relation, and as such, is a paradox, 
if not an absolute impossibility, for if a state is a sovereign in the complete sense, it 
knows no law and therefore abolishes, at the moment of its creation, the jural creator 
which gave it being.” 

123See the criticism by Brierly in (1928) 44 Law Quarterly Review 154, at p. 156, 
of the decision of the Permanent Court of International Justice in The Lotus Case, 
in which he cites the opinion of Westlake on this point; and see also, H. Lauterpacht, 
The Function of Law in the International Community (Oxford, 1933), at p. 95, who 
cites the same opinion. 

124See Oppenheim, International Law, vol. I, at p. 115. 
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constitutional law, including the inability to amend or repeal the written 
constitution otherwise than by a statute of the Parliament of the United 
Kingdom (except as has been provided by a recent amendment of the British 
America Act).'* Even these constitutional limitations are not inconsistent 
with the sovereignty of Canada. It is now hardly open to doubt that, in the 
period between the two world wars, Canada became a member of the 
family of nations and a person in international law, and therefore, despite 
these limitations, Canada is a sovereign state within the meaning of inter- 
national law. This must have been the view taken by foreign states in 
according recognition to Canada as a state, by accepting her as a member 
of international organizations, by exchanging diplomatic representatives, 
and by entering into treaties with her.'** The justification for this view rests 
on the consideration that although a residue of bare legal power with 
respect to the government of Canada is possessed by authorities in the 
United Kingdom, Canadian authorities possess the ultimate control in fact. 
Even the constitutional limitations, therefore, are more apparent than real, 
because, like the doctrine of adoption and ancillary domestic rules, their 
existence is maintained with the consent and acquiescence of Canadian 
authorities. As Lord Atkin observed with regard to the doctrine of adoption, 
‘“*’.. no external power . . . imposes its rules upon our own code... .” The 
constitutional incapacity of enacting legislation in contravention of inter- 
national law could doubtless be removed if the appropriate Canadian legis- 
lative authority were to request an amendment of the British North America 
Act for that purpose, a course which it is scarcely credible it would ever care 
to adopt. Any limitations involved in the doctrine of adoption or ancillary 
provisions are not unlike limitations arising under a treaty; and, as the 
Permanent Court of International Justice has held,’*’ the right to enter into 
treaties is an attribute of sovereignty, and not, merely because treaties create 
obligations or restrictions, a limitation of sovereignty. 

Not only do the doctrine of adoption and related domestic rules repre- 
sent no threat to the sovereignty of the state, but affirmatively, they serve a 
highly beneficent object, viz. with the consent and acquiescence of the 
state, of reinforcing the rule of law in the international community by the 
sanction of the state, and of extending the application of international law 
to individuals who, ultimately, are the main concern of any legal system, 

12°The British North America (No. 2) Act, 1949, 13 Geo. VI (U.K.), c. 81 


126See, generally, Oppenheim, International Law, vol. I, at pp. 180-90, and 
especially at p. 188, n. 1. 

127In The S. S. Wimbledon, P.C.1.J. Series A, no. 1, at p. 25, it is observed: “The 
Court declines to see in the conclusion of any Treaty by which a State undertakes to 
perform or refrain from performing a particular act an abandonment of its sovereignty. 
No doubt any convention creating an obligation of this kind places a restriction upon the 
exercise of the sovereign rights of the State, in the sense that it requires them to be 
exercised in a certain way. But the right of entering into international engagements is 
an attribute of State sovereignty.” 
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national or international. It is appropriate and desirable, therefore, to seek 
to promote the further development and application of these principles. This 
was, in fact, the subject of considerable discussion at a meeting of the 
Grotius Society toward the close of the recent war in which several dis- 
tinguished jurists participated.'** Several interesting suggestions were made 
on this occasion which merit the special consideration of Canadian authori- 
ties in the light of action which has recently been taken or which is in 
contemplation with respect to amendment of the Canadian constitution. It 
was observed, for instance, adopting a suggestion originally advanced by 
Lauterpacht, that in the case of states possessing a written constitution, an 
express provision might be inserted in the written constitution forbidding 
the enactment of legislation not in accordance with international law, while 
in the case of all states, an obligation to refrain from enacting such legislation 
might be assumed by treaty. In this regard, perhaps fortuitously, Canada 
sets a shining example, if, as we have shown, legislation contrary to inter- 
national law is ultra vires under existing Canadian constitutional law. Still 
the relation of international law to the law of Canada might be further 
strengthened by constitutional amendments which may be briefly indicated. 

First, it is submitted that it reflects no credit on a full member of the 
family of nations which happens to be a federal state that it should not 
have ample power, practically as well as theoretically, to perform all the 
obligations which it incurs under a treaty with any other member of the 
family of nations. The British North America Act should be amended, there- 
fore, so that it will declare, in unequivocal terms, that the Dominion Parlia- 
ment possesses full legislative power to implement treaties contracted with 
foreign states, even in the case of treaties dealing with subjects falling 
normally within the competence of the provincial legislatures. Secondly, the 
doctrine of adoption, which is part of the common law as well as part of 
the constitutional law of Canada, should be more explicitly recognized, by 
being incorporated into the written constitution in terms conclusively estab- 
lishing that it requires the automatic application of international law by 
domestic courts. Similarly, the incapacity to enact legislation in contravention 
of international law might be expressly stated in the constitutional instru- 
ment. Finally, reference has been made to an unfortunate tendency of 
national courts to apply international law as though it were ordinary 
domestic law. In this connection, a suggestion made by an eminent Austrian 
jurist to the Grotius Society is worthy of repetition: “I suggest that in future 
the possibility of recourse from municipal courts to an International Tribunal 
should be secured for certain limited purposes in order to assure the strict 


128See McNair, “The Method Whereby International Law Is Made to Prevail 
in Municipal Courts on an Issue of International Law,” in (1944) 30 Transactions of 
the Grotius Society 11, and the discussion which followed the reading of his paper. 
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application of the universally recognized principles of international law 
before municipal Courts. Such appeal should be admissible after all local 
remedies have been exhausted.”'** In Canada, appeals to the Judicial Com- 
mittee of the Privy Council have recently been abolished. This right of 
appeal to an authority in the United Kingdom, under the law as it formerly 
stood, was not inconsistent with Canadian sovereignty. There is no valid 
reason why the final disposition of purely domestic issues may not be made 
by a court of ultimate resort of Canadians in Canada. Different considera- 
tions apply, however, to issues involving questions of international law. A 
limited right of appeal on questions of international law, not to an authority 
of any other state, but to an international tribunal, would certainly not 
impair the sovereignty of the state and may well be beneficent and appro- 
priate. 

An opportunity exists at the present time for securing the express recog- 
nition by states of the proposition that the application of international law 
as part of the law of the land is a fundamental duty of each state under 
international law. At the second session of the General Assembly of the 
United Nations, a resolution was adopted instructing the International Law 
Commission, the members of which were to be elected at the next session of 
the Assembly, to prepare a draft declaration on the rights and duties of 
states, taking as a basis of discussion a draft previously presented by the 
State of Panama, and taking into consideration other documents and drafts 
on this subject.'*® Such a declaration was intended to embody a general 
statement of fundamental principles of international law as a first step in 
the codification and progressive development of international law. Accord- 
ingly, one of the first projects of the Commission, following the election of 
its members, was to prepare a draft declaration which was submitted to the 
last session of the General Assembly. By resolution of the General Assembly, 
this draft was commended to the attention of member states, who were also 
requested to submit comments and suggestions as to the contents of the 
document and the action that should be taken upon it.'*' The key provision, 
derived from the Panamanian draft, is Article 14, which says: “Every State 
has the duty to conduct its relations with other States in accordance with 
international law and with the principle that the sovereignty of each State 
is subject to the supremacy of international law.” Unfortunately, the draft 
prepared by the Commission fails to reproduce another provision of the 
Panamanian draft, which reads: “International law is at once national and 


12°. Loewenfeld in (1944) 30 Transactions of the Grotius Society, at p. 45. 

130See, generally, the memorandum prepared by the Secretariat of the United 
Nations, Preparatory Study Concerning a Draft Declaration on the Rights and Duties 
of States, U.N. Doc. A/CN.4/2. 

See U.N. Doc. A/CN.4/13. See also the editorial comment by Eagleton in (1949) 
43 American Journal of International Law 758, containing references to United Nations 
materials; and United Nations Bulletin, Jan. 1, 1950, at pp. 60-2. 
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international. It is national in the sense that it is the law of the country and 
that it is the duty of the State to apply it as such in solving questions con- 
cerned with its principles; it is international in the sense that it is the law 
of the community of States and that it is the duty of each State to apply it 
to all questions which arise among the members of that community and 
which are concerned with its principles.” The most fundamental of all 
principles of international law is undoubtedly the principle, embodied in the 
drafts prepared both by the State of Panama and the International Law 
Commission and quoted above, that declares the supremacy of international 
law: states possess freedom within and not beyond the limits fixed by the 
law of the international community. The duty of each state to permit the 
operation of international law as part of the law of the land is directly 
related to this overriding principle and is probably no less important or 
fundamental than any of the other principles which have been included in 
the Commission’s draft. A statement expressly recognizing this international 
duty should, therefore, be added to the declaration of the rights and duties 
of states, and this declaration should be adopted by the United Nations by 
resolution of the General Assembly or by multilateral convention. 


D. C. VANEK 


School of Law, 
University of Toronto. 








CANADIAN CONSTITUTIONAL INTERPRETATION AND 
LEGISLATIVE REVIEW 


I 


ANADIAN constitutional law, in its main concern with the division 
of legislative power between the Parliament of Canada and the legis- 
latures of the provinces, may be regarded from at least two points of view. 
According to the first point of view, which we have found expressed by all the 
textwriters and regularly adhered to by those who speak and write with 
authority on this matter, Canadian constitutional law concerns the interpre- 
tation by the courts of the British North America Act in order to determine 
the precise meaning of that Act. According to the second point of view a 
decision in Canadian constitutional law means the formulation of an 
opinion on the Dominion or provincial legislation under review. The first 
point of view presents the constitutionality of legislation as dependent on 
the terms of the British North America Act. The second stresses the fact 
that any decision on the constitutionality of legislation depends on the 
court’s opinion of the Canadian legislation in question; that the meaning and 
phraseology of the British North America Act is but one of the factors to be 
considered; and that the constitutionality of legislation may truly be said to 
rest on the British North America Act only in the sense that the Act pro- 
vides the authority for judicial review and inquiry with respect to the 
legislation at hand. According to the first view, constitutional interpretation 
is a strictly judicial process exercisable within fixed rules of law. According 
to the other, constitutional interpretation exists as a legislative process, 
exercisable on a discretionary basis within such vague standards as the 
purpose and object of the enactment under review, its operative effect on 
society, and the wisdom of the enactment, each judged with reference to a 
variety of factors which include economic theories, ideas regarding a proper 
balancing of legislative power, the recognition and evaluation of social 
needs and interests, and notions as to the proper realm and function of 
government by legislation. This broader basis for Canadian constitutional 
interpretation has always remained officially undeclared and undisclosed. 
It can only be perceived through the unsatisfactory logic of the judicial 
decisions, the indecisive nature of the established rules for constitutional 
interpretation and the inadequacy of the guidance to legislative validity 
afforded by previous decisions when new legislation in answer to the 
problems created by social change is challenged as unconstitutional. 
The British North America Act was passed by the Imperial Parliament 
with the declared object of uniting federally the four pre-confederation 
provinces into one Dominion of Canada with a constitution similar in 
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principle to that of the United Kingdom. Complete control over all matters 
of internal self-government was thereby granted to Canada. But by that 
grant the entire field of legislative authority in that area was also divided 
between the Parliament of Canada and the provincial legislatures, giving 
to Parliament the power over subjects of broad interest to the whole 
Dominion and to the local legislatures subjects of local interest in each 
province. Any subject of legislative jurisdiction not expressly conferred on 
either legislative body falls to the control of Parliament under its general 
residuary power to make laws for the peace, order, and good government of 
Canada. Legislative jurisdiction is conferred and divided primarily by 
sections 91 and 92 of the Act, and in establishing the precise meaning of 
these sections the courts have evolved certain “rules” or “doctrines” which 
they constantly apply, and which are normally accepted as the determining 
factors in resolving any question of doubt. These rules are easy to express 
and to understand; but they are admittedly difficult to apply in any 
particular case—a phenomenon in itself indicative of the fact that they are 
not the truly fundamental factors in the problem of determining legislative 
validity. 

Let us review these rules briefly. We begin with the cardinal rule that 
sections 91 and 92 must be read together and the language of one section 
interpreted and, where necessary, modified by that of the other. This rule 
was first laid down by Sir Montague Smith in Citizens Insurance Co. v. 
Parsons which held that Ontario legislation regulating fire insurance con- 
tracts entered into in the province was a valid exercise of provincial legis- 
lative power over matters coming within the class of subject “property and 
civil rights in the province” and was not in conflict with the power of 
Parliament to pass laws in relation to the class of subject “the regulation 
of trade and commerce.” He said: “It could not have been the intention that 
a conflict should exist; and, in order to prevent such a result, the two 
sections must be read together, and the language of one interpreted, and, 
where necessary, modified, by that of the other. In this way it may, in most 
cases, be found possible to arrive at a reasonable and practical construction 
of the language of the sections, so as to reconcile the respective powers they 
contain, and give effect to all of them.”’ It has also been established, 
according to the so-called “paramountcy doctrine,” that the legislative 
power of Parliament is paramount over that of the provincial legislatures; 
so that in the event of conflict in an otherwise valid exercise of legislative 
power by each of them the Dominion legislation will prevail.’ In addition, 
legislation of the Parliament of Canada, so long as it strictly relates to 


1(1881) 7 App. Cas. 96, at p. 109. 


“Attorney-General for Ontario v. Attorney-General for Canada (Local Prohibition 
Case), [1896] A.C. 348, at p. 370. 
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matters coming within the classes of subjects enumerated in section 91, 
may “trench upon,” “affect,” “interfere with,’ or “modify” matters as- 
signed to the jurisdiction of the provincial legislatures by the enumerations 
of section 92.° What appears to be the same rule in a different form is 
contained in the “ancillary powers doctrine” whereby the Parliament of 
Canada may provide for matters which, though otherwise within the 
competency of the provincial legislatures, are “necessarily incidental’ to 
effective legislation in relation to matters coming within the classes of 
subjects enumeratively assigned to the jurisdiction of Parliament under 
section 91.* Closely allied with the paramountcy doctrine is the “occupied 
(or unoccupied) field rule” stating, first, that there can be a domain in 
which provincial and Dominion legislation may overlap, in which case 
neither statute will be ultra vires if the field is clear; and secondly, that, 
if the field is not clear and in such domain the two enactments meet, the 
Dominion legislation will prevail.° 

It has, however, long been established that the Parliament of Canada, 
when legislating pursuant to the general power to make laws for the peace, 
order and good government of Canada conferred by the opening clause of 
section 91 in supplement of the powers therein enumerated, cannot trench 
upon any of the subjects assigned to the provincial legislatures by section 
92.° But superimposed on this rule we have the so-called “emergency 
doctrine’ whereby, in a sufficiently great emergency, such as arises in the 
event of war, the Parliament of Canada has implied authority to legislate 
under its residuary grant of power for the safety and welfare of the Dominion 
as a whole.’ 

The rules so far mentioned obviously originate from and depend on 
the view that the constitutionality of legislation is a matter dependent on 
the proper interpretation of sections 91 and 92 of the British North America 
Act, 1867. But, in addition to these established doctrines of constitutional 
interpretation, there is the “pith and substance rule’ which states that in 
order to ascertain the class of subject in sections 91 and 92 to which any 
particular enactment belongs, it is first necessary to ascertain what is 
variously described as “the primary matter dealt with” by it, its “true 
nature and character,” its “subject matter and legislative character,” its 


’Tennant v. Union Bank of Canada, [1894] A.C. 31. 

*Attorney-General for Ontario v. Attorney-General for Canada (Voluntary Assign- 
ments Case), [1894] A.C. 189, at p. 200. 

‘Grand Trunk Railway of Canada v. Attorney-General for Canada, [1907] A.C. 
65, at p. 68. 

®Attorney-General for Ontario v. Attorney-General for Canada (Local Prohibition 
Case), [1896] A.C. 348, at p. 360. 


*Fort Frances Pulp and Power Co. Ltd. v. Manitoba Free Press Co. Ltd., [1923] 
AC. 695. 
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“leading feature” or its “whole pith and substance.’’* It is clear that this 
rule is in no way related to the express words of sections 91 and 92 and it 
is therefore usually regarded as describing a method of inquiry or approach 
preparatory to applying the rules already outlined. But if we choose to view 
the problem of legislative validity as based on the formulation of an opinion 
on the legislation under review, it may easily be demonstrated that the 
“rules” of interpretation for sections 91 and 92 and the “pith and substance 
rule” are closely related and that they all derive their meaning and content 
from the one source—the aspect doctrine. 

The basic problem of Canadian constitutional law was summed up 
by Lord FitzGerald in Hodge v. The Queen in his statement that, “. . . 
subjects which in one aspect and for one purpose fall within sect. 92, may in 
another aspect and for another purpose fall within sect. 91.’° The inquiry 
in any constitutional case is directed toward determining the aspect in 
which the matters affected have been dealt with. This conclusion may be 
expressed in terms of the “pith and substance” of the legislation at hand; or 
the same conclusion may be stated in terms of the above-described “rules” 
of construction for sections 91 and 92 of the British North America Act. But 
in no case is the rule thus “‘applied” of real assistance in arriving at an ultimate 
decision. Sir Montague Smith was the first to formulate both the rule of inter- 
pretation that sections 91 and 92 must be read together and the language of 
one interpreted and, where necessary, modified by that of the other and the 
rule that each statute under review must be judged from the standpoint 
of its pith and substance. He evolved the first rule in Citizens Insurance Co. 
v. Parsons,’® the second in Russell v. The Queen.'' Moreover, he applied 
both rules in exactly the same connexion, as describing the single problem 
of determining proper legislative aspect. They differ only in that the 
former states the problem as one of statutory interpretation of sections 91 
and 92 while the latter states it as one of choosing between alternative 
points of view having regard to the legislation under review. This fact was 
later recognized and both rules combined by Lord FitzGerald, where he 
refers to Sir Montague Smith’s judgements in Citizen’s Insurance Co. v. 
Parsons and Russell v. The Queen as applying and illustrating his statement 
of the aspect doctrine quoted above. 

Similarly, the rule that Parliament may, while legislating within an 
assigned sub-heading of section 91, “trench upon” matters assigned to the 





SRussell v. The Queen, (1882) 7 App. Cas. 829, at pp. 838, 839; Hodge v. The 
Queen, (1883) 9 App. Cas. 117, at p. 130; Union Colliery Company v. Bryden, [1899] 
A.C. 580, at p. 587. 

®(1883) 9 App. Cas. 117, at p. 130. 

10(1881) 7 App. Cas. 96, at p. 109. 

11(1882) 7 App. Cas. 829, at p. 839. 
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provincial legislatures by section 92, as well as the “ancillary powers” 
doctrine, whereby Parliament may provide for matters necessarily incidental 
to effective legislation on a subject enumerated in section 91 though such 
matters fall normally within the control of the legislatures, are mere re- 
expressions of the doctrine that matters may be viewed and legislated upon 
from more than one aspect; that from the normal, or usual, point of view 
the matters dealt with come within section 92 while from another point of 
view they fall within a sub-heading of section 91. In the case of Tennant v. 
The Union Bank,’* usually cited as authority for the “trenching” doctrine, 
it was held that Parliament was competent to validate certain forms of 
warehouse receipts coming as security into the hands of banks even though 
warehouse receipts fell normally into the category of property and civil 
rights in the province. While their lordships assert that “statutory regulations 
with respect to the form and legal effect, in Ontario, of warehouse receipts 
and other negotiable documents, which pass the property of goods without 
delivery, unquestionably relate to property and civil rights in that province,” 
they later in effect qualify this statement where they find that warehouse 
receipts, taken in security by a bank in the course of the business of banking, 
come within the class of subjects described in section 91(15) as “banking, 
incorporation of banks, and the issue of paper money.’ While the decision 
in this case is usually explained in terms of the “‘trenching”’ doctrine, that 
explanation appears artificial and inadequate. The case would seem more 
reasonably to show that warehouse receipts may be dealt with in more 
than one aspect in the exercise of separate legislative powers. “No doubt,” 
says Lord Porter in delivering judgement in the recent Bank Deposits Case, 
“in many cases it can be said that the enactment which is under consideration 
may be regarded from more than one angle and as operating in more than 
one field.”'* Professor B. Laskin has truthfully observed in reference to the 
trenching doctrine, “Its use to explain a privileged encroachment on pro- 
vincial legislative authority is purely gratuitous because once a court is 
satisfied that impugned legislation carries a federal ‘aspect’, no invasion 
of provincial legislative authority exists.”’* The late Mr. W. F. O'Connor 
has noted with equal force that, “The B.N.A. Act, by sections 91 and 92 
distributes authority to enact statutes. It does not distribute fields of law, 
nor general jurisdiction over intoxicating liquor, or other property, or over 
insurance, or bills of exchange, or patents, or anything else. It distributes 
‘legislative authority’ alone, and it is the aspect of legislation—its pith, 
12[1894] A.C. 31. a, 
oi . prenner neninret for Canada v. Attorney-General for Quebec, [1947] A.C. 33 


'4B. Laskin, “Peace, Order and Good Government Re-examined,” in (1947) 25 
Canadian Bar Review 1054, at p. 1060. 
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substance, character and purpose that should rule when one has to de- 
termine whether particular legislation ‘comes within’ section 91 or section 
92, as the case may be.”’”® 

The same observations are equally applicable to the “ancillary powers” 
doctrine. It has been held, for example, that Parliament may, in a scheme 
of general bankruptcy legislation, include ancillary provisions dealing with 
judgements, executions, and other matters otherwise within the legislative 
competence of the provincial legislatures,’’ and that Parliament may, in 
legislating in relation to federal railways, regulate incidentally the relations 
between those railways and their employees.'‘ These decisions merely amount 
to findings that the legislative provisions in question were in “pith and 
substance” insolvency legislation and railway legislation respectively, that 
is to say, that the matters dealt with were regulated from those aspects. 
There is no doubt, however, that the existence of a main scheme of legis- 
lation may be of assistance in arriving at the proper conclusion with regard 
to the aspect of a matter thereby dealt with. Thus the converse type of 
case has often arisen, where legislation which would by itself be judged 
valid has been held invalid because it was incidental and ancillary to a 
broader invalid scheme of legislation as shown by the fact that such in- 
severable legislation was “inextricably interwoven” with the main scheme 
and thereby “not intended” or made “capable” of subsisting by itself.'* 
The question whether the added legislation is “necessary,” “incidental,” 
“ancillary,” or otherwise closely enough associated with the main legislation 
to be of the same “pith and substance” or to be properly viewable from 
the same standpoint is a matter left to be decided in each instance by the 
courts. 

It is generally stated that the “trenching” doctrine and the “ancillary” 
doctrine do not apply to provincial legislation because the final or “deem- 
ing” clause of section 91, on which from the point of view of statutory 
interpretation of sections 91 and 92 these doctrines are founded, has no 
counterpart in section 92. This opinion seems prima facie incorrect, for it 
cannot be denied that a great deal of valid provincial legislation will 
obviously affect or interfere with matters which may also be viewed as 


'5W. F. O'Connor, Report on the British North America Act (Ottawa, 1939), 
Annex I, p. 40. 

18 Attorney-General for Ontario v. Attorney-General for Canada (Voluntary Assign- 
ments Case), [1894] A.C. 189. 

17Grand Trunk Railway Co. of Canada v. Attorney-General for Canada, [1907] 
A.C. 65. 

18Attorney-General for British Columbia v. Attorney-General for Canada (Natural 
Products Marketing Act Case), [1937] A.C. 377; Attorney-General for Canada v. 
Attorney-General for Ontario (Employment and Social Insurance Act Case), [1937] 
A.C. 355; Attorney-General for Alberta v. Attorney-General for Canada (Alberta Bill 
of Rights Case), [1947] A.C. 503. 
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coming within such federal classes of subjects as banking, trade and 
commerce, criminal law, aliens, marriage and divorce, and the raising 
of money by taxation. Once the above-mentioned rules and doctrines of 
interpretation are laid aside, and their alleged dependency on the final 
clause of section 91 abandoned, the equal application of the aspect doctrine 
to both sections 91 and 92 becomes apparent. This fact is acknowledged in 
the following summary by Lord Haldane, though he describes the problem 


in terms of the usual approach of interpreting and reconciling sections 91 
and 92: 


In Tennant v. Union Bank of Canada it was decided that the British North 
America Act must be so construed that s. 91 conferred powers to legislate which 
might be fully exercised even though they modified civil rights in a Province, 
provided that these powers are clearly given. The rule of construction is that 
general ene in the heads of s. 92 yields to particular expressions in s. 91, 
where the latter are unambiguous. The rule may also apply in favour of the 
Province in construing merely general words in the enumerated heads in s. 91. 
For, to take an example, notwithstanding the language used at the end of s. 91, 
the heading in that section, “Marriage and Divorce”, was interpreted on an 
appeal to this Committee in the Marriage Laws Case as being pro tanto 
restricted by the provision of s. 92 which entrusted the making of laws relating 
to the solemnization of marriage to the Provincial Legislatures. Whether an 
exception is to be read in either case depends on the application of the 
principle that language which is merely general is, as a rule, to be harmonized 
with expressions that are at once precise and particular by treating the latter 
as operating by way of exception. The two sections must be read together, and 
the whole of the scheme for distribution of le gislative powers set forth in their 
language must be taken into account in determining what is merely general 
and what is particular in applying the rule of construction. . . . It is obvious 
that the question of construction may sometimes prove difficult. The only 
principle that can be laid down for such cases is that legislation the validity of 
which has to be tested must be scrutinized in its entirety in order to determine 
its true character."® 


Finally, the “trenching doctrine” and the “ancillary powers” doctrine 
are said to be confined to Dominion legislative power under an enumerated 
head of section 91. This interpretation suggests that federal legislative power 
under the enumerations is greater than under the residuary powers or 
“peace, order and good government” clause of that section. But the true 


\"Great-West Saddlery Co. v. The King, [1921] 2 A.C. 91, at p. 116. Again, in 
upholding the validity of the Ontario Reciprocal Insurance Act, 1922, as legislation 
dealing in pith and substance with property and civil rights in the province, the Judicial 
Committee said: “It is true that its provisions may incidentally affect aliens and 
Dominion companies who are, or may wish to become, subscribers to an inter-insurance 
exchange; it is nevertheless not a statute in relation to aliens, as such, or Dominion 
companies as such. . . . Nothing in s. 91 of the British North America Act, in itself, 
removes either aliens or Dominion companies from the circle of action which the Act has 
traced out for the Provinces. Provincial statutes of general operations on the subject 
of civil rights prima facie affect them.’ Attorney-General for Ontario v. Reciprocal In- 
surers, [1924] A.C. 328, at p. 345 (per Duff J 
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situation is that the aspect doctrine applies equally as between section 92 
and either the sub-headings or the residuary powers clause of section 91. 
The soundness of this view may be easily demonstrated by the cases. In 
Russell v. The Queen,” it was held that the Parliament of Canada might in 
exercise of general residuary powers control the sale of liquor throughout 
the whole Dominion notwithstanding that the ownership and sale of liquor 
in each province was thereby restricted by way of incidental interference. 
“What Parliament is dealing with in legislation of this kind,” said Sir 
Montague Smith, “is not a matter in relation to property and its rights, but 
one relating to public order and safety. That is the primary matter dealt 
with, and though incidentally the free use of things in which men may have 
property is interfered with, that incidental interference does not alter the 
character of the law.”*' Again, in the Local Prohibition Case, which upheld 
the validity of local liquor prohibition by the province of Ontario, it was 
expressly acknowledged that the bringing into force of the Dominion 
prohibition legislation in any area of that province would supersede normal 
provincial legislative power to control liquor sales in that area.** In Fort 
Frances Pulp and Power Co. Ltd. v. Manitoba Free Press Ltd.,** Dominion 
legislation establishing a system of control of the manufacture and sale of 
paper during and following World War I was upheld as a valid exercise of 
the power conferred by the residuary clause, even though unquestionably it 
seriously interfered with property and civil rights in the provinces. However, 
this interference is judicially explained on a different (and more reasonable ) 
basis than the “trenching” and “ancillary” doctrines. A clear statement of 
that explanation was given by Lord Haldane in the Dominion Insurance Act 
Reference where he said: “There is only one case, outside the heads en- 
umerated in s. 91, in which the Dominion Parliament can legislate effectively 
as regards a province, and that is where the subject-matter lies outside all 
of the subject-matters enumeratively entrusted to the province under s. 92. 
Russell v. The Queen is an instance of such a case.’’** In Toronto Electric 
Commissioners v. Snider he again explained that, “If the subject falls within 
neither of the sets of enumerated heads, then the Dominion may have 
power to legislate under the general words at the beginning of s. 91.”** But, 
as has already been pointed out, this explanation is of the essence of the 
“trenching” and “ancillary” doctrines and, along with them, represents the 
problem of applying the aspect doctrine early laid down in Hodge v. The 


20(1882) 7 App. Cas. 829. 

*\Tbid., at pp. 838-9. 

22 Attorney-General for Ontario v. Attorney-General for Canada, [1896] A.C. 348, 
at p. 369. 

22[1923] A.C. 695. 

24 Attorney-General for Alberta v. Attorney-General for Canada, [1916] A.C. 588, 
at p. 595. 

*°[1925] A.C. 396, at p. 406 
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Queen. The reasoning in the Fort Frances Pulp and Power Co. Case clearly 
recognizes this fact. Lord Haldane there said: 


The general control of property and civil rights for normal purposes remains 
with the Provincial Legislatures. But questions may arise by reason of the special 
circumstances of the national emergency [of war] which concern nothing short 
of the peace, order and good government of Canada as a whole. 

The overriding powers enumerated in s. 91, as well as the general words 
at the commencement of the section, may then become applicable to new and 
special aspects which they cover of subjects assigned otherwise exclusively to 
the Provinces. . . . It is proprietary and civil rights in new relations, which they 
do not present in normal times, that have to be dealt with; and these relations, 
which affect Canada as an entirety, fall within s. 91 because in their fullness 
they extend beyond what s. 92 can really cover.*" 


While his lordship admitted “as a general principle’ that the Dominion 
Parliament is excluded from “trenching” on property and civil rights in the 
provinces, he added: “. . . yet in a sufficiently great emergency such as that 
arising out of war, there is implied the power to deal adequately with that 
emergency for the safety of the Dominion as a whole. The enumeration in 
s. 92 is not in any way repealed in the event of such an occurrence, but a 
new aspect of the business of Government is recognized as emerging, an 
aspect which is not covered or precluded by the general words in which 
powers are assigned to the Legislatures of the Provinces as individual 
units.””*? 

However, the courts have shown themselves reluctant to recognize the 
presence of other aspects “of the business of Government” than those in- 
dicated in the enumerated provisions of sections 91 and 92. As expressive of 
this tendency, there has emerged another “rule” of interpretation for these 
sections—the “emergency” doctrine—which was clearly formulated by 
Viscount Haldane in Jn re Board of Commerce Act. He said: 


It has already been observed that circumstances are conceivable, such as those 
of war or famine, when the peace, order and good Government of the Dominion 
might be imperilled under conditions so exceptional that they require legis- 
lation of a character in reality beyond anything provide d for by the enumerated 
heads in either s. 92 or s. 91 itself. Such a case, if it were to arise would have 
to be considered closely before the conclusion could properly be reached that it 
was one which could not be treated as falling under any of the heads enumer- 
ated. Still, it is a conceivable case, and although great caution is required in 
referring to it, even in general terms, it ought not, in the view their Lordships 
take of the British North America Act, read as a whole, to be excluded from 
what is possible. For throughout the provisions of that Act there is apparent 
the recognition that subjects which would normally belong exclusively to a 
specifically assigned class or subject may, under different circumstances and in 
another aspect, assume a further significance. Such an aspect may conceivably 


26[1923] A.C. 695, at p. 704 (italics not in text 
*"Tbid., at p. 705 
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become of paramount importance, and of dimensions that give rise to other 
aspects. This is a principle which, although recognized in earlier decisions, 
such as that of Russell v. The Queen, both here and in the Courts in Canada, 
has always been applied with reluctance, and its recognition as relevant can 
be justified only after scrutiny sufficient to render it clear that the circumstances 
are abnormal.** 


In Toronto Electric Commissioners v. Snider, Viscount Haldane made 
further reference to Russell v. The Queen as follows: 


Their Lordships think that the decision in Russell v. The Queen can only be 
supported to-day, not on the footing of having laid down an interpretation, 
such as has sometimes been invoked of the general words at the beginning of 
s. 91, but on the assumption of the Board, apparently made at the time of 
deciding the case of Russell v. The Queen, that the evil of intemperance at that 
time amounted in Canada to one so great and so general that at least for the 
period it was a menace to the national life of Canada so serious and pressing 
that the National Parliament was called on to intervene to protect the nation 
from disaster. An epidemic of pestilence might conceivably have been regarded 
as analogous.** 


This explanation for the decision in Russell v. The Queen has since been 
discredited as unduly narrow.” Yet the courts have shown no further in- 
clination to recognize the rise of new and unforeseen legislative “aspects,” 
or “matters dealt with,” not specifically provided for in the Act of 1867. 
In a very full and much commended discussion of the existing limits on the 
power of Parliament to legislate under the residuary heading of section 91, 
the Supreme Court of Canada has held that legislation passed to implement 
Canadian treaty obligations dealing with weekly rest in industrial under- 
takings, minimum wages and restricted hours of work, legislation passed to 
provide a compulsory scheme of unemployment insurance throughout 
Canada, and legislation regulating completely the marketing of natural 
products in Canada, all dealt with property and civil rights in the Province.”' 
On the other hand, it was held at the same time that legislation providing 
for arrangement and compromise between Canadian farm debtors and 
their creditors was legislation in relation to the matter of insolvency.*? The 
latter decision was obviously prompted by the fact that “bankruptcy and 


28[1922] 1 A.C. 191, at p. 200. 

2911925] A.C. 396, at p. 412. 

‘Attorney-General for Ontario v. Canada Temperance Federation, [1946] A.C. 193, 
at pp. 205-6. 

3\Reference re The Natural Products Marketing Act, [1936] S.C.R. 398. In each 
instance the Supreme Court's view was affirmed on appeal to the Judicial Committee. See 
Attorney-General for Canada v. Attorney General for Ontario (Labour Conventions 
Case), [1937] A.C. 326; Attorney-General for Canada v. Attorney-General for Ontario 
(Employment and Social Insurance Act Case), [1937] A.C. 355; Attorney-General for 
British Columbia v. Attorney-General for Canada (Natural Products Marketing Act 
Case) [1937] A.C. 377 

‘2Reference re Farmers’ Creditors Arrangement Act, [1936] S.C.R. 384, affirmed 
on appeal, [1937] A.C. 391. 
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insolvency’ was a matter specifically enumerated in section 91 and that that 
aspect was thereby specifically indicated. By the same process, an enumera- 
tion in section 92 may serve even to enlarge the general power of Parliament 
under section 91 to interfere with property and civil rights or local matters 
in the provinces. Thus, in John Deere Plow Co. v. Wharton,** it was held, 
in reliance on the fact that “property and civil rights in the province” had 
already been presented in the narrower aspect of company incorporation 
by section 92(11)—‘‘The incorporation of companies with provincial 
objects’ —that Parliament might incorporate a company with Dominion- 
wide objects under the power conferred by the residuary head of section 91. 


Lord Haldane said: 


Unless these two heads are read disjunctively the limitation in No. 11 would 
be nugatory. The expression “civil rights in the Province” is a very wide one, 
extending, if interpreted liberally, to much of the field of the other heads of s. 92 
and also to much of the field of s. 91. But the expression cannot be so in- 
terpreted, and it must be regarded as excluding cases expressly dealt with else- 
where in the two sections, notwithstanding the generality of the words. If this 
be so, then the power of legislating with reference to the incorporation of 
companies with other than provincial objects must belong exclusively to the 
Dominion Parliament, for the matter is one “not coming within the classes of 
subjects” “assigned exclusively to the Legislatures of the Provinces”, within the 
meaning of the initial words of s. 91, and may be properly regarded as a matter 
affecting the Dominion generally and covered by the expression “the peace, 
order, and good government of Canada.”** 


The general attitude of the courts, in curtailing within narrow limits the 
“residuary” powers of the Canadian Parliament, has been much criticized. 


33[1915] A.C, 330. 

347 bid., at pp. 339-40. It is odd that in the more recent Labour Conventions Case, 
[1937] A.C. 326, the Judicial Committee refused to recognize that legislation implementing 
a Canadian treaty had thereby acquired a new aspect notwithstanding that “all powers 
necessary or proper for performing the obligations of Canada or of any province ‘ 
towards foreign countries arising under treaties between the Empire and such foreign 
countries” are expressly conferred on Parliament by section 132 of the Act. Lord Atkin 
said, at p. 351, “For the purposes of ss. 91 and 92, i.c., the distribution of legislative 
powers between the Dominion and the Provinces, there is no such thing as treaty 
legislation as such. The distribution is based on classes of subjects; and as a treaty 
deals with a particular class of subjects so will the legislative power of performing 
it be ascertained. No one can doubt that this distribution is one of the most essential 
conditions, probably the most essential condition, in the inter-provincial compact to 
which the British North America Act gives effect.” This reasoning and conclusion as to 
treaty powers is in contrast to that previously adopted by their lordships in the Aero- 
nautics Case, [1932] A.C. 54, where Lord Sankey said, at p. 74, “Their Lordships are 
of opinion that it is proper to take a broader view of the matter rather than to rely 
on forced analogies or piecemeal analysis’; and to that adopted in the Radio Case, 
[1932] A.C. 304, where Viscount Dunedin said, at p. 312, “This idea of Canada as a 
Dominion being bound by a convention equivalent to a treaty with foreign powers was 
quite unthought of in 1867... . It is not, therefore, to be expected that such a matter 
should be dealt with in explicit words in either s. 91 or s, 92.” The decision in the 
Labour Conventions Case shows such disregard of present facts that it is very unlikely 
that the same view of the Dominion legislation in question would again be adopted. 
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It is submitted that much of this criticism has been misdirected and is 
founded on a misconception of the processes involved in Canadian consti- 
tutional interpretation. It has, for instance, been suggested that the Judicial 
Committee has erred in failing to apply the “aspect doctrine” in choosing 
between the section 92 enumeration “property and civil rights in the pro- 
vince” and the power of the Parliament of Canada to make laws for the 
“peace, order and good government of Canada,” in the manner sanctioned 
at an early date in Russell v. The Queen. But it is awkward and illogical and 
seemingly incorrect to seek to apply the aspect doctrine to such essentially 
different clauses. The enumerated head describes matters concrete and 
identifiable and capable of being made the subject of legislative content— 
“property” and “civil rights.” The residuary clause describes a state of affairs 
—the “peace,” “order,” “good government” of Canada. These words 
express ideas of the most abstract proportions, and there is little merit in 
any suggestion, express or implied, that legislation for the attainment of any 
or all of those ends need be exclusively Dominion or provincial. The courts 
have therefore been justified in refusing to uphold Dominion legislation on 
the general principle “that the mere fact that Dominion legislation is 
for the general advantage of Canada, or is such that it will meet a mere want 
which is felt throughout the Dominion, renders it competent,’** or that 
“in a loose, popular sense of the words it ‘affected the body politic of 
Canada’.”’** It is power to make laws “‘in relation to all matters not coming 
within the classes of subjects . . . assigned exclusively to the legislatures of 
the provinces” that has been vested in the Parliament of Canada. It is 
in choosing between the matters coming within and the matters lying outside 
those classes of subjects that the aspect doctrine applies. 

Again, various arguments have been advanced to support the view that 
the courts have misinterpreted the British North America Act. While it may 
be true that the courts might have read the clauses of sections 91 and 92 
differently and might have evolved different “rules” for their construction, 
it does not follow that their present interpretation is incorrect from a strictly 
legal point of view, or that that interpretation is responsible for the present 
limitation on the residuary power which critics frown upon. The present 
judgements violate no established rule of statutory interpretation and they 
are founded on consistent and logical reasoning applied to wording on 
which there may be an honest difference of opinion. Whether, as a matter 
of judicial statesmanship, the courts have been wise in their view of the 
Canadian legislation which has come before them is, of course, another 
question. But from the point of view of statutory interpretation, there is 
nothing irregular in the conclusion that sections 91 and 92 not only contain 


®5Toronto Electric Commissioners v. Snider, [1925] A.C. 396, at p. 412. 
36Reference re The Natural Products Marketing Act, [1936] S.C.R. 398, at p. 423. 
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an exhaustive grant of legislative power but also make an exhaustive dis- 
tribution of that power, or, that all possible legislative aspects are singled 
out in the enumerations of those sections. Moreover, it does not assist any 
attempt at disproving the present trend of the decisions to seek out differences 
between the present division of powers and the intention in evidence in 
speeches made by the fathers of confederation. These men, it must surely 
be admitted, could not have held views with regard to the proper distribution 
of problems of government then unknown, and, even if we assume that they 
did have such views, there remains the question whether, in the light of our 
own greater experience in the problems of federal government, these in- 
tentions ought to rule us at the present day. 

It has already been shown that the rules of construction of sections 91 
and 92 merely confirm and illustrate our submission that legislation must 
be judged from its proper legislative aspect, or point of view. Moreover, 
these rules do not assist the choice of proper aspect. The classes of subjects 
enumerated in sections 91 and 92 by themselves consist of nothing more than 
an enumeration of points of view known to exist in 1867 and providing a 
basis for deliberations leading to the division of powers effected at that 
time. The present-day attitude of our courts, in refusing to admit other 
legislative viewpoints than those then enumerated, is due basically to their 
disregard or non-acceptance of the fact that the legitimate and proper sphere 
of legislative intervention has since been enlarged. In the exercise of their 
exclusive power to extend or withhold recognition of legislative aspects in 
the realm beyond the simple, elementary area of government envisaged in 
the classes of subjects enumerated in sections 91 and 92 the courts’ discretion 
is virtually unfettered. The British North America Act is of little or no 
assistance in determining newer aspects. That determination depends on 
what the Canadian legislation under review says and does, judged in the 
light of the social and economic conditions (the “state of affairs”) in which 
it is intended to operate, according to the social outlook and _ political 
philosophy of the court. When hard pressed, our courts have recognized 
that the prosecution of warfare is a matter not included in the enumerations 
of classes of subjects in relation to which there is an exclusive grant of legis- 
lative power. On the other hand, the marketing of agricultural produce, 
the implementing of treaties, the provision of a system of national unem- 
ployment insurance have been denied existence as separate matters for 
legislative control, and, with logical consistency in the “interpretation” of 
sections 91 and 92, have been left to be effectively dealt with by co-operation 
and joint legislation of the Parliament of Canada and the provincial legis- 
latures. But co-operation obviously implies the existence of a new and 
transcending purpose and objective, so that it may be argued that behind 
the facade of statutory interpretation the courts, whenever they have evoked 
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the theory of co-operation between the Parliament of Canada and the 
legislatures in order to fulfil any legislative object, have in effect admitted 
that another “matter” is being dealt with, that a new point of view has 
arisen, or that a different legislative purpose and object has come into 
being. We must, of course, distinguish those cases which simply require 
co-operation between the various provincial legislatures in bringing about 
a uniformity of Canadian law on matters which still retain their provincial 
aspect. 

In granting legislative power in relation to various subjects, the British 
North America Act divides the field of legislative activity envisaged at 
that day. Unconsciously the Act assumes a system of legislative control 
in which these categories remain distinct. Although Parliament and the 
legislatures are alike sovereign within their ambit and may legislate accord- 
ing to their wisdom, any marked or radical departure from the traditional 
modes of dealing with any subject of governmental control will run counter 
to the scheme of a constitution requiring that within the sphere of legislative 
activity there must be retained these vertical divisions which were well 
known or contemplated in 1867. This requirement, while consonant in 
theory with full legislative sovereignty, renders the exercise of such sover- 
eignty impossible in a changing society. Thus there arises the need to enlarge 
the constitution in line with changes in the way of social progress, political 
thought, and government. Under our set-up, the fulfilment of this need 
rests with the courts, since no power in Canada can effect formal amend- 
ment to the division-of-powers sections of our constitution. 

The objectionable feature of the present situation does not lie so much 
in the refusal of our courts to recognize that the point of view behind any 
act of legislative intervention may have advanced, or, at least, have changed 
since 1867. It has been placed within the province and wisdom of the courts 
to grant or refuse this recognition; and one might normally expect them to 
have done so advisedly. But it is disturbing to find no indication that the 
courts are or have been aware of the importance and policy-controlling 
nature of the reviewal function required of them. The present constitutional 
approach is one of deciding upon the interpretation of an Imperial enact- 
ment, of applying legal rules of construction evolved for that Act, and, 
while so doing, of rigidly adhering to such well-worn legal doctrines as the 
common-law rules as to the admissibility of evidence and the rule of stare 
decisis. The main significance and importance of the “interpretation” 
approach is that the problem of determining the constitutional validity of 
Canadian legislation is thereby misunderstood and the function of determin- 
ing such validity malperformed. 

To regard Canadian constitutional law as a matter of statutory interpre- 
tation of the British North America Act will also lead us to the conclusion 
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that the constitutionality of legislation is to be deduced from the meaning 
of the individual heads of sections 91 and 92. This conclusion, in common 
with the opinion that the “rules” of interpretation truly govern in that 
connexion, overlooks the fact that the British North America Act will 
have whatever meaning the courts choose to ascribe to it and the added 
fact that the classes of subjects enumerated in sections 91 and 92 merely 
indicate legislative points of view. It is true that any decision settles the 
question whether a particular exercise of legislative power is justified by 
that Act and that a particular interpretation is thereby placed upon the Act. 
But only in an unreal sense does a decision rest on the meaning of words or 
clauses in sections 91 and 92. Misunderstanding seldom exists as to the 
point of view indicated in any sub-heading. The question is always whether 
legislation has been enacted from that point of view, and this characteriza- 
tion of the legislation is usually indicated by such phrases as “pith and sub- 
stance,” “primary matter dealt with,” “legislative character,’ “leading 
feature,’ and so on. In the same way, the actual subjects, or items, or 
matters affected by any statute are always quite apparent. The real problem 
is how, in what manner, with what object are they being treated. “Matter 
dealt with” and “point of view” are inseparable considerations. Here again, 
the final conclusion in regard to this problem is normally expressed in terms 
of “pith and substance” or of any of the above tests. A judgement may 
conclude that, “The pith and substance of this Act is to regulate property 
and civil rights within the province’’;*’ or that “the ‘pith and substance’ 
of the legislation is ‘banking’ . . . this is the aspect that matters... .”** But 
it is important to note that “pith and substance” is used as often to denote 
the lesser, yet equally relevant, finding as to the main object of the legislation; 
thus it is said that “In substance the Act provides for a system of compulsory 
unemployment insurance . . . in pith and substance this Act is an insurance 
Act affecting the civil rights of employers and employed in each Province 

” °° or that, “The pith and substance of this Act is that it is an Act 
to regulate particular businesses entirely within the Province. . . .””*° The pith 
and substance finding in the latter instances is not phrased in terms of a 
head of sections 91 or 92 and therefore does not indicate decisively the final 
choice of legislative aspect. But whether we conclude that a particular 
statute is in pith and substance in relation to “banking” or conclude that 
such statute relates in pith and substance to a matter coming within the 
“meaning” of “banking” does not alter the fundamental nature of our 


‘TAbitibi Power and Paper Co. v. Montreal Trust Co., [1943] A.C. 536, at p. 548 
SAttorney-General for Alberta v. Attorney-General for Canada (Alberta Bill of 
Rights Case), [1947] A.C. 503, at p. 518. 
‘Attorney-General for Canada v. Attorney-General for Ontario (Employment and 
Social Insurance Act Case), [1937] A.C. 355, at pp. 364, 367. 
49Shannon v. Lower Mainland Dairy Products Board, [1938] A.C. 708, at p. 720. 
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inquiry. In either case the problem is to choose the proper point of view 
of the statute’s enactment; and our primary investigation must of necessity 
be concerned with matters extraneous to the British North America Act. 

The Judicial Committee of the Privy Council does not appear to have 
been entirely unaware of the fact that the meaning attributable to the clauses 
of sections 91 and 92 will have a very limited bearing on the question of 
constitutional validity. Thus, since earliest times it has been the avowed 
policy of that body to refrain from discussing their meaning. Viscount 
Haldane L.C. stated their lordships’ attitude in this connexion in John Deere 
Plow Co., Ltd. v. Wharton, though it will be noticed that he depicted the 
problem of legislative validity from the standpoint of statutory interpre- 
tation: 


The structure of ss. 91 and 92, and the degree to which the connotation of the 
expressions used overlaps, render it, in their Lordships’ opinion, unwise on 
this or any other occasion to attempt exhaustive definitions of the meaning and 
scope of these expressions. Such definitions, in the case of language used under 
the conditions in which a constitution such as that under consideration was 
framed, must almost certainly miscarry. It is in many cases only by confining 
decisions to concrete questions which have actually arisen in circumstances the 
whole of which are before the tribunal that injustice to future suitors can 
be avoided. . . . It must be borne in mind in construing the two sections that 
matters which in a special aspect and for a particular purpose may fall within 
one of them may in a different aspect and for a different purpose fall within 
the other. In such cases the nature and scope of the legislative attempt of the 
Dominion or the Province, as the case may be, have to be examined with 
reference to the actual facts if it is to be possible to determine under which set 
of powers it falls in substance and in reality. This may not be difficult to 
determine in actual and concrete cases. But it may well be impossible to give 
abstract answers to general questions as to the meaning of the words, or to lay 
down any interpretation based on their literal scope apart from their context.*' 


The object of this policy has also been explained in Proprietary Articles 
Trade Association v. Attorney-General for Canada as being “as far as 
possible to prevent too rigid declarations of the Courts from interfering with 
such elasticity as is given in the written constitution.’’** Similar considerations 
no doubt lie behind their lordships’ further policy of avoiding discussion 
of suppositious cases and their opposition to the practice of referring to the 
courts abstract questions on legislative jurisdiction. Thus, while they have 
upheld the constitutional validity of this practice, they have repeatedly ex- 
pressed reservation as to its wisdom and the reliability of the answers given 
thereunder. “‘Not only,” says Viscount Haldane in the Fishing Rights Case, 
“may the question of future litigants be prejudiced by the Court laying 
down principles in an abstract form without any reference or relation to 
41[1915] A.C. 330, at pp. 338-9. 
42(1931] A.C. 310, at p. 317. 
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actual facts, but it may turn out to be practically impossible to define a 
principle adequately and safely without previous ascertainment of the 
exact facts to which it is to be applied. It has therefore happened that in 
cases of the present class their Lordships have occasionally found them- 
selves unable to answer all the questions put to them, and have found it 
advisable to limit and guard their replies.’’** 

There have been occasions when, in disregard of its uwn warnings, the 
Judicial Committee has discussed the meaning of several of the heads of 
sections 91 and 92. The results of this practice justify their lordships’ usual 
caution, for there is little preciseness or agreement in the meanings that have 
been expressed. It was said, for example, in an early judgement of the 
Judicial Committee that “naturalization” in section 91(25) “seems prima 
facie to include the power of enacting what shall be the consequences of 
naturalization, or, in other words, what shall be the rights and privileges 
pertaining to residents in Canada after they have been naturalized.’** But 
in considering the validity of other legislation on this topic that meaning was 
emphatically denied: ‘The truth is that the language of that section does 
not purport to deal with the consequences of either alienage or naturaliza- 
tion.”** The same head was also said to confer the power to license foreign 
insurance companies as a condition to their carrying on business in any 
province ;** but legislation passed to carry out this purpose was declared 
ultra vires as seeking to interfere with the insurance business in the pro- 
vinces.*’ In a judgement declaring ultra vires the federal Industrial Disputes 
Investigation Act, the Judicial Committee observed that, “excepting 
so far as the power can be invoked in aid of capacity conferred independently 
under other words in s. 91, the power to regulate trade and commerce 
cannot be relied on as enabling the Dominion Parliament to regulate civil 
rights in the Provinces.”’** Their lordships have since altered their view. They 
have said, in reference to the foregoing statement, ““No such restriction is 


‘3Attorney-General for British Columbia v. Attorney-General for Canada, [1914] 
A.C, 153, at p. 162. In rejecting submitted questions Lord Watson has said: “Their 
Lordships must further observe that these questions, being in their nature academic 
rather than judicial, are better fitted for the consideration of the officers of the Crown 
than of a court of law. The replies to be given to them will necessarily depend upon the 
circumstances in which they may arise for decision; and these circumstances are in this 
case left to speculation’: Attorney-General for Ontario v. Attorney-General for Canada 
(Local Prohibition Case), [1896] A.C. 348, at p. 370. See also, Attorney-General for 
Ontario v. Attorney-General for Canada (Dominion Insurance Act Case), [1916] 1 A.C. 
598, at p. 601, and In re Regulation and Control of Aeronautics in Canada, [1932] 
A.C. 54, at pp. 66, 67 

44U/nion Colliery Company v. Bryden, [1899] A.C. 580, at p. 586. 

Cunningham v. Tomey Homma, [1903] A.C. 151, at p. 156 

Attorney-General for Canada v. Attorney-General for Alberta (Dominion Insurance 
Act Case), [1916] 1 A.C. 588, at p. 598; Attorney-General for Ontario v. Reciprocal 
Insurers, [1924] A.C. 328, at p. 347 

47In re The Insurance Act of Canada, [1932] AC. 41, at p. 51 

‘SToronto Electric Commissioners v. Snider, [1925] A.C. 396, at p. 410 
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properly to be inferred from that judgment. The words of the statute must 
receive their proper construction where they stand as giving an independent 
authority to Parliament over the particular subject matter.”*’ Moreover, 
they have decided that the trade and commerce head confers the authority 
to create a civil right of a novel character in the provinces; and that it 
enables the Parliament of Canada to confer on Canadian companies the 
civil right of trading in a province.”' There is similar evident inconsistency 
in the declared meaning of the residuary powers clause of section 91. The 
reason assigned for rejecting an argument that legislation designed to bring 
about the peaceful settlement of industrial disputes related to the “peace, 
order and good government of Canada” was that the evidence “does not 
prove any emergency putting the national life of Canada in unanticipated 
peril such as the Board which decided Russell v. The Queen may be con- 
sidered to have had before their minds.”** But later in upholding the 
validity of Dominion legislation imposing uniform liquor prohibition as 
coming under the power conferred by that clause, their lordships express 
the contrary view that “the British North America Act nowhere gives power 
to the Dominion Parliament to legislate in matters which are properly to 
be regarded as exclusively within the competence of the provincial legis- 
latures merely because of the existence of an emergency” and that “there 
was certainly no evidence before that Board [in Russell v. The Queen] 
that one existed.”** But more recently, in holding Dominion post-war 
transitional legislation to be within the legislative authority thus conferred, 
they say: “Under the British North America Act property and civil rights 
in the several Provinces are committed to the Provincial legislatures, but 
the Parliament of the Dominion in a sufficiently great emergency, such as 
that arising out of war, has power to deal adequately with that emergency 
for the safety of the Dominion as a whole.’”’* In considering the meaning 
of the words “direct taxation” in section 92(2), the Judicial Committee 
accepted John Stuart Mills’s definition that “a direct tax is one which is 
demanded from the very persons who it is intended or desired should pay 
it.”°* Yet a tax on occupiers, assessed with respect to the capital value of 
business property, has been held to be a direct tax, even on the admission 
that it would be passed on, on the reasoning that, “it must surely have [been] 





49Proprietary Articles Trade Association v. Attorney-General for Canada, [1931] 
A.C. 310, at p. 326. 

“0 Attorney-General for Ontario v. Attorney-General for Canada (Dominion Trade 
and Industry Commission Act Case), [1937] A.C. 405. 

‘\John Deere Plow Co. Ltd. v. Wharton, [1915] A.C. 330, at p. 340. 

“2Toronto Electric Commissioners v. Snider, [1925] A.C. 396, at p. 415. 

“3 Attorney-General for Ontario v. Canada Temperance Federation, [1946] A.C. 
193, at p. 205. 

"4Co-operative Committee on Japanese Canadians v. Attorney-General for Canada, 
[1947] A.C. 87, at p. 101. 

“Bank of Toronto v. Lambe, (1887) 12 App. Cas. 575, at p. 582. 
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intended that the taxation . . . of property and income should belong ex- 
clusively to the Provincial legislatures, and that without regard to any 
theory as to the ultimate incidence of such taxation” and “the imposition 
of taxes on property . . . is, according to the common understanding of the 
term, direct taxation. .. .”*® “Criminal law” in section 91(27) has in one 
case been said to reserve “the criminal law, in its widest sense,’ and, in 
another case, to confer legislative power “where the subject matter is one 
which by its very nature belongs to the domain of criminal jurisprudence.”** 
But it has since been declared that the latter statement was not intended as 
a definition, that there is no domain of “criminal jurisprudence” and that 
the criminal quality of an act can be judged by only the one standard: “Is 
the act prohibited with penal consequences?”’** This last observation ignores 
many of the factors which require investigation in order to give any legis- 
lation a conclusively criminal aspect and the meaning of “criminal law” 
which it conveys will therefore have to be curtailed at some future time.” 


Again there is no logic or consistency in the methods and approach 
adopted by the courts in determining the meaning for clauses of sections 
91 and 92. Thus, in deciding that the words “regulation of trade and 
commerce” in section 91(2) did not include the making of rules for regu- 
lating the conduct of particular trades, the Judicial Committee pointed 
out that if the words had been intended to have the full scope which their 
literal meaning affords, “the specific mention of several of the other classes 
of subjects enumerated in sect. 91 would have been unnecessary; as, 15, 
banking; 17, weights and measures; 18, bills of exchange and promissory 
notes; 19, interest; and even 21, bankruptcy and insolvency.’”*' On the other 
hand, their lordships have on numerous occasions upheld legislation as an 
exercise of a power conferred by more than one head of either section 
91 or section 92; and, in further reference to the meaning of the phrase 
“regulation of trade and commerce” have said that that head confers on 
the Parliament of Canada authority to pass a Trade Marks and Designs 


“City of Halifax v. Fairbanks, [1928] A.C. 117, at p. 125. 

*? Attorney-General for Ontario v. Hamilton Street Railway Co., [1903] A.C. 524, 
at p. 529. 

SIn re The Board of Commerce Act and The Combines and Fair Prices Act, [1922 
1 A.C. 191, at p. 198. 

‘Proprietary Articles Trade Association v. Attorney-General for Canada, [1931] 
A.C. 310, at p. 324 

‘°It may be noted that in the recent Reference re Validity of Section 5 (a) of the 
Dairy Industry Act (Margarine Case), [1949] 1 D.L.R. 433, the majority of the Supreme 
Court of Canada were unprepared to accept the statements of Lord Atkin too literally. 
“Once it is determined,” says Kellock J., at p. 485, “that the real object of legis- 
lation is to advance the interests of one business or trade by prohibiting another, it 
cannot be said, in my opinion, that the legislation is to be justified as a genuine determi- 
nation by Parliament to suppress commercial activities in the public interest.” 

"'Citizens Insurance Company v. Parsons, (1881) 7 App. Cas. 96, at p. 112; 
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Act creating a form of property with civil rights flowing therefrom, without 
apparent regard to the fact that “copyrights” and “patents of invention 
and discovery” are expressly enumerated elsewhere in that section.** Also, 
it has been said it is “necessary to compare the two complete lists of categories 
with a view to ascertaining whether the legislation in question, fairly con- 
sidered, falls prima facie within s. 91 rather than within s. 92’;°* and 
Dominion legislation relating to public order and safety has been upheld 
as an exercise of the residuary power of the Parliament of Canada because 
of its similarity and “direct relation to criminal law, which is one of the 
enumerated classes of subjects assigned exclusively to the Parliament of 
Canada.”’* By way of further contrast, it has been said, in support of a 
narrow construction of the residuary clause of section 91, that section 94 of 
the Act, providing for the uniformity of laws in the common-law provinces, 
“would be idle and abortive, if it were held that the Parliament of Canada 
derives jurisdiction from the introductory provisions of s. 91, to deal with 
any matter which is in substance local or provincial” ;** but their lordships 
have pointed to the imperfect nature of the method provided for the attain- 
ment of uniformity under that section as giving support to a broader in- 
terpretation of the Dominion power under the residuary clause.*° Again, 
the incorporation of companies with Dominion objects has been held to be 
a matter not within the enumerations in sections 91 or 92 because “the 
incorporation of companies with provincial objects” was provided for in 
section 92;"" but the fact that legislation implementing treaties of Canada 
as part of the British Empire is expressly provided for in section 132 has not 
been held to exclude the matter of implementing Canadian treaties from the 
enumerations of sections 91 and 92.** Finally, it may be mentioned that 
legislative power has sometimes been denied without any apparent regard 
to consequences; for example, it was said that “Unless and until a change 
is made in the respective legislative functions of Dominion and Province it 
may well be that satisfactory results for both can only be obtained by co- 
operation.””” Yet, on a different occasion, legislative power has been con- 
ceded with evident concern for the result of any alternative decision: “The 


‘2 Attorney-General for Ontario v. Attorney-General for Canada (Dominion Trade 
and Industry Commission Act Case), [1937] A.C. 405, at p. 417. 

®3 Attorney-General for Alberta v. Attorney-General for Canada (Alberta Bank 
Taxation Case), [1939] A.C. 117, at p. 130. 

*4*Russell v. The Queen, (1882) 7 App. Cas. 829, at p. 839. 

*5 Attorney-General for Ontario v. Attorney-General for Canada (Local Prohibition 
Case), [1896] A.C. 348, at p. 361. 

'* Attorney-General for Ontario v. Attorney-General for Canada (Abolition of Appeals 
Case), [1947] A.C. 127, at p. 154. 

“7 John Deere Plow Co. Ltd. v. Wharton, [1915] A.C. 330, at p. 339 

‘Attorney-General for Ontario v. Attorney-General for Canada (Labour Con- 
ventions Case), [1937] A.C. 326. 

** Attorney-General for British Columbia v. Attorney-General for Canada (Natural 
Products Marketing Act Case), [1937] A.C. 377, at p. 389. 
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kind of power adequate . . . is only to be found in that fart of the constitution 
which establishes power in the State as a whole. For it is not one that can 
be reliably provided for by depending on collective action of the Legislatures 
of the individual Provinces agreeing for the purpose.’’* 

These illustrations evidence the futility of seeking the correct answer to 
legislative validity through the meaning of words and phrases describing 
the subjects classified in sections 91 and 92. In none of the aforementioned 
cases were any previous decisions overruled or their validity even questioned. 
The “rules” of interpretation evolved for sections 91 and 92 and the “mean- 
ing’ attributed to their particular clauses are alike in that they merely 
serve to express conclusions already arrived at with respect to the proper 
aspect of the legislation under review. The factors which operate in making 
the latter determination are the more important matters for consideration. 

It is obvious that innumerable factors will enter into a determination 
of proper legislative aspect. No two enactments will require to be reviewed with 
exactly the same considerations in mind. Moreover, these considerations 
will vary both in number and importance with different courts and different 
judges. The meanings attributable to the heads of sections 91 and 92 con- 
stitute one factor. But even this factor is not of equal weight in all decisions. 
The further we are from 1867 and the legislative categories then laid down 
in sections 91 and 92, the greater the vagueness and irrelevance of the words 
which appear in the British North America Act in the problem of legislative 
classification. Thus, the wording of sections 91 and 92 has been of least 
importance in cases having to do with legislative power over newer fields 
and problems of government. But the judgements of the courts, in their 
primary concern with the construction and meaning of those sections, do 
not readily reveal the other, and in our opinion more material, factors. It is 
possible, however, to trace a number of these considerations and thus, it is 
submitted, to acquire some insight into the nature of Canadian constitutional 
law and the place and function of the courts under the Canadian consti- 
tution. 


II 


If we accept the view that the characterization of Dominion or provincial 
legislation involves a choice between two or more alternative aspects, it is 
then to be expected that the correctness of such choice will depend to a 
considerable extent on the type of divided jurisdiction envisaged as having 
been intended by the Act of 1867. On this question the Act itself is silent. 
Even the recital of the desire of the confederation provinces to be federally 
united into one Dominion with a constitution similar in principle to that 
of the United Kingdom does not assist in solving a problem so foreign to 


*°Fort Frances Pulp and Power Co. v. Manitoba Free Press Co., [1923] A.C. 695, at 
p. 704. 
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the British constitution as the division of legislative sovereignty. Again the 
problem is not one on which the courts have allowed themselves to be openly 
guided by references and argument from Canadian, British, or United States 
history prior to, and at the time of, confederation. But without revealing 
the foundation for their ideas, members of the Judicial Committee have set 
down certain principles pertaining to the union brought about. 

The principle we see first established is that there is complete equality of 
status as between the Parliament of the Dominion and the provincial legis- 
latures, neither being in any way inferior or subordinate to the other. The 
opinion delivered by Lord FitzGerald in Hodge v. The Queen rejected all 
suggestion that certain provisions of the Act showed the provincial legis- 
latures to be in an inferior position. “They are,” he said, “in no sense 
delegates of or acting under any mandate from the Imperial Parliament. 
When the British North America Act enacted that there should be a legis- 
lature for Ontario, and that its legislative assembly should have exclusive 
authority to make laws for the Province and for provincial purposes in 
relation to the matters enumerated in sect. 92, it conferred powers not in 
any sense to be exercised by delegation from or as agents of the Imperial 
Parliament, but authority as plenary and as ample within the limits pre- 
scribed by sect. 92 as the Imperial Parliament in the plenitude of its power 
possessed and could bestow.” 

Shortly afterwards, in St. Catherine’s Milling and Lumber Co. v. The 
Queen, their lordships affirmed what has since become historically well- 
known as the “compact theory” of confederation, which provides the key 
to the reasoning in many of their later judgements. They stated: 

By an Imperial statute passed in the year 1840 (3 & 4 Vict. c. 35), the 


provinces of Ontario and Quebec, then known as Upper and Lower Canada, 
were united under the name of the Province of Canada. .. . 

The Act of 1867, which created the Federal Government, repealed the Act 
of 1840, and restored the Upper and Lower Canadas to the condition of 
separate Provinces, under the titles of Ontario and Quebec, due provision 
being made (sect. 142) for the division between them of the property and 
assets of the United Province, with the exception of certain items specified in 
the fourth schedule, which are still held by them jointly. The Act also contains 
careful provisions for the distribution of legislative powers and of revenues 
and assets between the respective Provinces included in the Union, on the 
one hand, and the Dominion, on the other.”? 


The idea of federation, or federal union, in the British North American 
Act, 1867, received even greater stress in Liquidators of the Maritime Bank 
v. Receiver-General of New Brunswick in which their lordships declared: 

The object of the Act was neither to weld the provinces into one, nor to 
subordinate provincial governments to a central authority, but to create a 

71(1883) 9 App. Cas. 117, at p. 132. 
*2(1888) 14 App. Cas. 46, at pp. 55-6, per Lord Watson. 
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federal government in which they should all be represented, entrusted with the 
exclusive administration of affairs in which they had a common interest, each 
province retaining its independence and autonomy. That object was accom- 
plished by distributing, between the Dominion and the provinces, all powers 
executive and legislative, and all public property and revenues which had 
previously belonged to the provinces; so that the Dominion Government should 
be vested with such of these powers, property, and revenues as were necessary 
for the due performance of its constitutional functions, and that the remainder 
should be retained by the provinces for the purposes of provincial government. 
But, in so far as regards those matters which, by sect. 92, are specially reserved 
for provincial legislation, the legislation of each province continues to be free 
from the control of the Dominion, and as supreme as it was before the passing 


of the Act.** 

Much difference of opinion exists among students of history as to the 
correctness of their lordships’ view. But, without entering into such considera- 
tions, we may note that their lordships, in placing the purpose and object 
of the Act on a level no higher than the intended fate of the political 
sovereignties thereby created, show little appreciation of the statesmanship 
or vision entering into Canada’s confederation. Any ideal or purpose in 
the Act of 1867 going beyond the institutions immediately dealt with—in- 
tentions such as the founding of a united nation, the furtherance of a 
collective prosperity, the protection of minority groups, the laying of a 
constitutional foundation for the enjoyment of individual freedom and civil 
rights, the assurance of uniformity in the welfare, order, or good government 
of the nation at large—is noticeably absent from their lordships’ pro- 
nouncements and does not appear to have influenced their minds in their 
review of Canadian legislation since 1867. On the contrary, their lordships 
would appear to have assumed a state of opposed interest and continuing 
rivalry between provincial and federal sovereign legislatures in the Canadian 
federal structure. In Edwards vy. Attorney-General for Canada,"* a case 
that did not relate to the proper division of legislative powers, Lord Sankey 
L.C. did state that “The object of the Act was to grant a Constitution to 
Canada,” and he quoted from Clements’ Canadian Constitution in referring 
to the Act of 1867 as “an Act passed to ensure the peace, order and good 
government of a British Colony.’*’ But in laying down a rule of construction, 
he adhered to the idea of legislative rivalry existing without any ulterior 
purpose. “Their Lordships,” he said, “do not conceive it to be the duty of 
this Board—it is certainly not their desire—to cut down the .. . Act by a 
narrow and technical construction, but rather to give ita large er liberal 


*3[1892] A.C. 437, at p. “4441, per ‘Reed Wa atson; affirmed by In re the Initiative and 
Referendum Act, [1919] A.C. 935, at p. 942. But compare the views expressed by Lord 
Haldane in the course of his judgement in Attorney-General for the Commonwealth of 
Australia v. The Colonial Sugar Refining Company, Ltd., [1914] A.C. 237, at p. 252. 

74[1930] A.C. 124 

™Ibid., at p. 136 
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interpretation so that the Dominion to a great extent, but within certain 
fixed limits, may be mistress in her own house, as the Provinces to a great 
extent, but within certain fixed limits, are mistresses in theirs.’’**® Similar 


observations apply to his lordship’s statements in the Aeronautics Case 
where he said: 


Inasmuch as the Act embodies a compromise under which the original 
Provinces agreed to federate, it is important to keep in mind that the preserva- 
tion of the rights of minorities was a condition on which such minorities entered 
into the federation, and the foundation upon which the whole structure was 
subsequently erected. The process of interpretation as the years go on ought 
not to be allowed to dim or to whittle down the provisions of the original 
contract upon which the federation was founded, nor is it legitimate that any 
judicial construction of the provisions of ss. 91 and 92 should impose a new 
and different contract upon the federating bodies. 

But while the Courts should be jealous in upholding the charter of the 
Provinces as enacted in s. 92 it must no less be borne in mind that the real 
object of the Act was to give the central Government those high functions and 
almost sovereign powers by which uniformity of legislation might be secured 
on all questions which were of common concern to all the Provinces as members 
of a constituent whole.** 

This observation does mention the factor of minority rights, a real 
factor, but when viewed in its context it becomes apparent that the phrase 
is used as meaning provincial rights, that confederation was an affair of 
the “provinces” which, as the members of the federation, have an interest 
in being able to secure a uniformity in legislation in which they have a 
common concern. 

If we realize and accept the fact that the Judicial Committee does 
adhere to defined ideas as to the nature of the Canadian constitution, which 
we find translated on a level of sovereign jurisdictional rivalry, it is not 
difficult to illustrate the influence of these ideas in the matter of identifying 
proper legislative aspect. One of the earliest cases to disclose their lordships’ 
reluctance to recognize the rise of new legislative aspects within the expand- 
ing field of government since 1867 is the Local Prohibition Case, which 
decided that the Ontario Liquor License Act, imposing liquor prohibition 
by local option within the province of Ontario, was legislation enacted 
from the standpoint of property and civil rights in the province and, there- 
fore, did not fall within the residuary power of Parliament to deal with 
matters not coming within any of the enumerated classes of subjects in section 
92. Their lordships, proceeding, of course, on the accepted view that their 
problem was to interpret sections 91 and 92, set out their main reasoning 
in support of their conclusion as follows: 

*Tbid. 

*7[1932] A.C. 54, at p. 70. 
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These enactments appear to their Lordships to indicate that the exercise of 
legislative power by the Parliament of Canada, in regard to all matters not 
enumerated in s. 91, ought to be strictly confined to such matters as are 
unquestionably of Canadian interest and importance, and ought not to trench 
upon provincial legislation with respect to any of the classes of subjects enumer- 
ated in s. 92. To attach any other construction to the general power which, 
in supplement of its enumerated powers, is conferred upon the Parliament of 
Canada by s. 91, would, in their Lordships’ opinion, not only be contrary to the 
intendment of the Act, but would practically destroy the autonomy of the 
provinces. If it were once conceded that the Parliament of Canada has 
authority to make laws applicable to the whole Dominion, in relation to matters 
which in each province are substantially of local or private interest, upon the 
assumption that these matters also concern the peace, order, and good govern- 
ment of the Dominion, there is hardly a subject enumerated in s. 92 upon which 
it might not legislate, to the exclusion of the provincial legislatures. . . . Their 
Lordships do not doubt that some matters, in their origin local and provincial, 
might attain such dimensions as to affect the body politic of the Dominion, 
and to justify the Canadian Parliament in pé assing laws for their re ‘gulation or 
abolition in the interest of the Dominion. But great caution must be observed 
in distinguishing between that which is local and provincial, and therefore 
within the jurisdiction of the provincial legislatures, and that which has ceased 
to be merely local or provincial, and has become matter of national conce mn, 
in such sense as to bring it within the jurisdiction of the Parliament of Canada.’ 


The fact that judicial opinion on constitutional objectives promotes 
the tendency to refuse recognition to new legislative aspects is further illus- 
trated by the Labour Conventions Case where it was held that treaty 
legislation, as such, did not exist separately or did not present through the 
treaty factor a new aspect of legislative intervention. After stressing the 
essential nature of conditions originally laid down “in the inter-provincial 
compact to which the British North America Act gives effect” and referring 
to the importance to the provinces of preserving “their own right to legislate 
for themselves in respect of local conditions which may vary by as great a 
distance as separates the Atlantic from the Pacific,” their lordships made 
the following statement, which is of the essence of their opinion: “It would 
be remarkable that while the Dominion could not initiate legislation, how- 
ever desirable, which affected civil rights in the Provinces, yet its Govern- 
ment not responsible to the Provinces nor controlled by Provincial Parlia- 
ments need only agree with a foreign country to enact such legislation, and 
its Parliament would be forthwith clothed with authority to affect Pro- 
vincial rights to the full extent of such agreement. Such a result would 
appear to undermine the constitutional safeguards of Provincial consti- 
tutional autonomy.”*** 

“Attorney-General for Ontario v. Attorney-General for Canada, [1896] A.C. 348, 


at PP. 360, 361, per Lord Watson 
“Attorney-General for Canada vy. Attorney-General for Ontario, [1937] A.C. 326, 


at p. 352, per Lord Sankey 
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This desire to maintain the power of the sovereign local legislatures 
pursuant to what their lordships conceive to be the object of the Act of 
1867 has tended to preclude recognition of the regulation of trade and 
commerce as a proper aspect of Dominion legislation. Thus, in Montreal v. 
Montreal Street Railway Lord Atkinson, in rejecting an argument that 
Dominion legislation subjecting provincial railways to regulation in respect 
of the through traffic of passengers travelling on both Dominion and pro- 
vincial lines was an aspect of the regulation of trade and commerce, affirmed 
Lord Watson’s observations in the Local Prohibition Case, and then added: 
The same considerations appear to their Lordships to apply to two of the 
matters enumerated in s. 91, namely, the regulation of trade and commerce. 
Taken in their widest sense these words would authorize legislation by the 
Parliament of Canada in respect of several of the matters specifically enumer- 
ated in s. 92, and would seriously encroach upon the local autonomy of the 
province. In their Lordships’ opinion these pronouncements have an important 
bearing on the question for decision in the present case, though the case itself 
in which they were made was wholly different from the present case, and the 
decision given in it has little if any application to the present case.*° 
The considerations of which Lord Atkinson was mindful do not apply 
however where the question under consideration is whether provincial 
legislation is ultra vires as dealing with matters from the aspect of the 
regulation of trade and commerce. In the result, we are sometimes made 
to feel that the “meaning” of “the regulation of trade and commerce’”’ varies 
according to whether Dominion or provincial legislation is under review." 

The difference in results attainable under an altered conception of consti- 
tutional aims is evident from the recent decision on the validity of Dominion 
legislation abolishing appeals from Canadian courts to the Judicial Com- 
mittee in civil cases. The British North America Act makes no specific 
mention of this matter and it would seem, to paraphrase the words used by 
Lord Atkin in the Labour Conventions Case, that there could be no such 
thing as appeals legislation “‘as such” to uphold the legislation as an exercise 
of Parliament’s residuary powers. However, it was decided that legislation 
abolishing appeals from the Supreme Court of Canada was a valid exercise 
of the unlimited power conferred by section 101 to provide from time to 
time “for the constitution, maintenance and organization of a general court 
of appeal for Canada.” “No other solution,’ says Lord Jowitt L.C., “‘is 
consonant with the status of a self-governing Dominion.” Similarly, their 
lordships chose to view that portion of the legislation which abolished appeals 
from provincial courts, in respect of all matters within the legislative juris- 

$°[1912] A.C. 333, at p. 344. 

‘!\Compare, for example, the judgement of the Supreme Court of Canada in Lawson 
v. Interior Tree Fruit and Vegetable Committee of Direction, [1931] S.C.R. 357, with 


that of the Judicial Committee in Reference re Natural Products Marketing Act, [1937] 
ASG, S77. 








324 Tue University oF Toronto Law JourNnaL 


diction both of Parliament and the provincial legislatures, from the stand- 
point of Parliament's exclusive power under section 101 to legislate in regard 
to “appellate jurisdiction” for Canada, rather than from the standpoint of 
“the administration of justice in the province” or any other of the enumera- 
tions in section 92. After full reference to the circumstances leading up to 
the Statute of Westminster, 1931, and the title, preamble, and provisions of 
that Act, their lordships observed that, “It is in the light of this Act of 
transcendent constitutional importance that the question must now be 
considered whether it is competent for the Parliament of Canada to enact 
not only that the Supreme Court of the Dominion shall have appellate civil 
and criminal jurisdiction within and for Canada, but also that that juris- 
diction shall be ‘exclusive’ and ‘ultimate’.’*** While their lordships purport to 
give full weight “to the circumstances of the Union and to the determination 
shown by the provinces as late as the Imperial Conferences, which led to 
the Statute of Westminster, that their rights should be unimpaired,” they 
nevertheless conclude that “it is not consistent with the political conception 
which is embodied in the British Commonwealth of Nations that one 
member of that Commonwealth should be precluded from setting up, if it 
so desires, a Supreme Court of Appeal having a jurisdiction both ultimate 
and exclusive of any other member.” They also add, with reference to the 
British North America Act, that “. . . it would be alien to the spirit, with 
which the preamble to the Statute of Westminster is instinct, to concede 
anything less than the widest amplitude of power to the Dominion 
legislature under s. 101 of the Act’’; and that, “It is, in fact, a prime element 
in the self-government of the Dominion, that it should be able to secure 
through its own courts of justice that the law should be one and the same 
for all its citizens. This result is attainable only if s. 101 now authorizes 
the establishment of a court with final and exclusive appellate jurisdiction.”** 
Yet their lordships are careful to observe that the Statute of Westminster 
was not meant in any way to repeal, amend, or alter the British North 
America Act. 

An added important consideration in determining legislative aspect is 
the comparison between the legislation in question and legislation of the past. 
The British North America Act contains a fairly exhaustive division of the 
aspects of government prior to 1867. The legislative field of today is very 
much expanded, and frequently the courts have compared more recent 
legislation with that of an earlier date in order to determine whether it could 
be described as the “same kind of legislation.” The case of Russell v. The 
Queen, upholding the validity of the Canada Temperance Act as relating 

‘2Attorney-General for Ontario v. Attorney-General for Canada (Abolition of 


Appeals Case), [1947] A.C. 127, at p. 148. 
83Jbid., at pp. 153, 154 
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to matters other than property and civil rights in the provinces, was based 
to some extent on the parallel between that legislation and accepted 
standards of legislation enacted from the standpoint of “public order and 
safety.” Sir Montague Smith there observed that, “It has in its legal aspect 
an obvious and close similarity to laws which place restrictions on the sale 
or custody of poisonous drugs, or of dangerously explosive substances. . . . 
In however large a sense these words [civil rights] are used, it could not 
have been intended to prevent the Parliament of Canada from declaring 
and enacting certain uses of property, and certain acts in relation to property, 
to be criminal and wrongful.”’** 

The law reports contain numerous other instances of a similar approach. 
In Attorney-General for Quebec v. The Queen Insurance Company,” their 
lordships decided that a Quebec statute obliging every insurer to take out 
an annual licence, to be paid for by buying and affixing a stamp to every 
insurance policy issued, was in substance legislation imposing a tax rather 
than a licence. “With regard to the precedents cited,’ said Sir George 
Jessel M.R., “it was alleged, on behalf of the Appellants, that though at 
first sight it might appear that this was not a license, and that this was not 
the price paid for a license, yet it could be shewn by the existing legislation 
in England and America that licenses were constantly granted on similar 
terms; and that therefore in construing the Dominion Act we ought to 
construe it with reference to the other subsisting legislation. Their Lordships 
think that a very fair argument.”*® Applying the test thus sanctioned, their 
lordships were struck by the fact that the legislation was a “complete 
novelty,” that no such licensing act had ever been seen before, and that it 
resembled the English Stamp Act. This led them to find, “The result . . . is 
... that it is not in substance a License Act at all. It is nothing more or 
less than a simple Stamp Act on policies, with provisions referring to a 
license, because, it must be presumed, the framers of the statute thought it 
was necessary, in order to cover the kind of tax in question with legal 
sanction, that it should be made in the shape of the price paid for a license.’*’ 
Again, in upholding provincial legislation to license and regulate taverns 
as being entirely local in character, their lordships took note of the fact that 
it granted to local municipalities powers similar to those belonging to muni- 
cipal institutions under previously existing laws passed by colonial parlia- 
ments.” 

From John Stuart Mills’s writings on the subject of direct and indirect 
taxation the Judicial Committee has evolved the test for “direct taxation” 
to be whether the legislature intended and desired that the very persons 


“4(1882) 7 App. Cas. 829, at pp. 838, 839. §°(1878) 3 App. Cas. 1090. 
““Thid., at p. 1099. ®TJbid. 
““Hodge v. The Queen, (1883) 9 App. Cas. 117, at p. 130. 
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from whom the tax is demanded should pay and finally bear it;*’ yet 
legislation sufficiently resembling well established direct or indirect tax 
laws will be classified on the basis of that resemblance apart from considera- 
tion of the legislative intention as to ultimate incidence. ‘Thus, a tax on land 
is invariably held to be a direct tax.”” A customs or excise tax is an indirect 
tax, the characteristic feature of that legislation being that the tax relates 
to a transaction in a merchantable commodity.”’ It follows that, when the 
form of the legislation is changed so as to remove this characteristic of 
customs and excise legislation, the new legislation may assume the aspect of 
direct taxation, notwithstanding that the “effect”? may remain precisely 
the same as before.”* 

On the question of bankruptcy and insolvency legislation, it was early 
held that provincial legislation providing for the postponement of judgement 
and execution and for the voluntary assignment of debts for the benefit 
of creditors dealt with these matters from the standpoint of property and 
civil rights in the provinces; but it was pointed out that the same legislation, 
if co-ordinated with an over-all scheme of bankruptcy legislation, would 
then relate to the matter of bankruptcy and insolvency."* This conclusion 
was reached after an exhaustive review of previous laws dealing with in- 
solvent debtors and their creditors. 


Now it is to be observed [said Lord Herschell L.C.] that an assignment for the 
general benefit of creditors has long been known to the jurisprudence of this 
country and also of Canada, and has its force and effect at common law quite 
independently of any system of bankruptcy or insolvency, or any legislation 
relating thereto. So far from being regarded as an essential part of the 
bankruptcy law, such an assignment was made an act of bankruptcy on which 
an adjudication might be founded, and by the law of the Province of Canada 
which prevailed at the time when the Dominion [Insolvency] Act [1869] was 
passed, it was one of the grounds for an adjudication of insolvency.”* 


But in more recent times the Judicial Committee would appear to be 
less completely guided by comparisons with legislation existing prior to con- 
federation. It has been held that legislation providing for compositions 
between insolvent debtors and their creditors, by which bankruptcy is 
avoided, falls within the category of legislation in relation to bankruptcy and 
insolvency, in spite of the argument that all prior insolvency legislation was 


‘*Bank of Toronto v. Lambe, (1887) 12 App. Cas. 575, at p. 583. 
Halifax City v. Fairbanks, [1928] A.C. 117, at p. 125 
*! Attorney-General for British Columbia v. Canadian Pacific Railway, [1927] A.C 
934; Attorney-General for British Columbia v. McDonald Murphy Lumber Company, 
Ltd., [1930] A.C. 357, at p. 364 

'2Attorney-General for British Columbia v. Kingcome Navigation Company, Ltd., 
[1934] A.C. 45; Atlantic Smoke Shops, Ltd. v. Conlon, [1943] A.C. 550. 

%3 Attorney-General for Ontario v. Attorney-General for Canada (Voluntary Assign- 
ments Case), [1894] A.C. 189, at p. 200; applied in Royal Bank v. Larue, [1928] 
A.C. 187 411894] AC. 189, at p. 198 
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essentially different in that it sought to protect creditors rather than debtors 
by allowing them to share in the debtor's assets.”” However, a few years 
later, in holding that a provincial statute, precluding creditors’ access to the 
provincial courts to enforce their rights against resident debtors without their 
first obtaining permission of a board empowered to suggest compositions 
of the indebtedness, did not relate to property and civil rights, the adminis- 
tration of justice, or procedure before provincial courts, their lordships again 
referred extensively to legislation of the distant past. Their lordships found 
the earlier insolvency legislation to have had as its aim “justice to the 
creditors as a body and some measure of consideration to the debtor.” This 
finding, coupled with their view that the “plain purpose” of the legislation 
before them was “to relieve persons resident in the province, and their 
estates, from an enforceable liability to pay debts incurred before July 1, 
1936, and in many cases to compel the creditors to accept compositions 
approved by the board,” enabled their lordships to reach the conclusion 
that in its “pith and substance” the statute was “‘in relation to insolvency.” 
Similarly, in considering legislation enacted from the aspect of criminal 
law, the courts have been assisted by comparisons with the nature of crime 
at common law and under early legislation.” But in determining whether the 
Industrial Disputes Investigation Act of the Parliament of Canada—whose 
“primary object” was to facilitate the settlement of industrial disputes 
between any employer in Canada and any one or more of his employees 
was legislation dealing with criminal law, Viscount Haldane observed that, 
“It is not necessary to investigate to determine whether a strike is per se a 
crime according to the law of England in 1792.** Moreover, in a later 
case, their lordships found there was no common criterion for behaviour 
formerly coming within the purview of the criminal law on the basis of 
which they might characterize future legislation. “It appears to their 
Lordships,” said Lord Atkin, “to be of little value to seek to confine crimes 
to a category of acts which by their very nature belong to the domain of 
‘criminal jurisprudence’; for the domain of criminal jurisprudence can only 
be ascertained by examining what acts at any particular period are declared 
by the State to be crimes, and the only common nature they will be found 
to possess is that they are prohibited by the State and that those who commit 
them are punished.” But in this case their lordships appear to have 


" Attorney-General for British Columbia v. Attorney-General for Canada ( Farmers’ 
Creditors Arrangement Act Case), [1937] A.C. 391. 

“i Attorney-General for Alberta v. Attorney-General for Canada (Alberta Debt 
Adjustment Act Case), [1943] A.C. 356, at pp. 372, 374. 

‘For example: Lord’s Day Alliance of Canada v. Attorney-General for Manitoba 
[1925] A.C. 384: City of Toronto v. The King, [1932] A.C. 98 

'SToronto Electric Commissioners v. Snider, [1925] A.C. 396, at p. 409. 

"Proprietary Articles Trade Association v. Attorney-General for Canada, [1931] 
A.C. 310, at p. 324. 
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recognized that previous criminal-law legislation established a recognizable 
form by which the proper aspect of later legislation might be judged.’”° 

Other cases illustrate similar comparisons with early legislation in 
determining aspect and also show that such comparisons are not always 
conclusive in that regard. Canadian legislation, contained in the Fisheries 
Act, licensing commercial canneries was held to relate to “property and 
civil rights in the province” rather than to “sea coast and inland fisheries” in 
spite of the fact that pre-confederation fisheries legislation contained like 
provisions.'”* “Interest” legislation within the meaning of section 91(19) has 
been held not to be confined to the earlier legislation directed against 
usury.'’* These examples merely confirm that similarity or non-similarity 
to former legislation remains but one among many material considerations 
in the problem of legislative classification. 

Another and extremely important consideration is the “purpose” or 
“object” of the legislation under review. By “purpose” or “object” the courts 
mean the intention with which such legislation was enacted; but they 
reserve the right to determine this question, so that it is more correct to 
say that “purpose” means the intention of the legislature as determined 
by the courts. The earlier cases contain no direct admission that the purpose, 
or object, of a statute is a relevant consideration in determining the question 
of constitutionality. This is no doubt due to the fact that the relevancy of 
such an extraneous matter does not accord well with the theory that 
constitutionality is dependent upon statutory interpretation in the recon- 
ciliation of sections 91 and 92 of the British North America Act. But, in 
1939, when faced with the problem of deciding upon the validity of legis- 
lation completely opposed in purpose to, yet identical in form with, legis- 
lation that had previously been held intra vires, the Judicial Committee 
had little hesitation in acknowledging that the object or purpose of the act 
in question was a matter which might also call for consideration.'** Accord- 


10°Tn distinguishing an earlier case in which the criminal law power was held to have 
been used “colourably” to support improper encroachment on the provincial legislative 
field, his lordship says (ibid., at p. 325), “Their Lordships pointed out five respects in 
which the Act was subject to criticism. It empowered the Board of Commerce to pro- 
hibit accumulations in the case of non-traders; to compel surplus articles to be sold at 
prices fixed by the Board; to regulate profits; to exercise their powers over articles pro- 
duced for its own use by the householder himself; to inquire into individual cases without 
applying any principles of general application. None of these powers exists in the 
provisions now under discussion. There is a general definition, and a general condemna- 
tion: and if penal consequences follow, they can only follow from the determination by 
existing courts of an issue of fact defined in express words by the statute.” 
Attorney-General for Canada vy. Attorney-General for British Columbia (Fish 
Cannenes Case), [19 50] AC. 111. 
\02The King v. Independent Order of Foresters, [1940] A.C. 513; Attorney-General 
r Saskatchewan vy. Attorney-General for Canada (Farm Security Act Case), [1949] 
2 D.L.R. 145, at p. 150 
°% Attorney-General for Alberta v. Attorney-General for Canada (Alberta Bank 
Taxation Case), [1939] A.C. 117 
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ingly, it is now usual to assume that the purpose of legislation is relevant to 
the determination of its “pith and substance’”—viewing determination of 
the latter as preliminary to the matter of interpretation in arriving at a 
true meaning for the British North America Act. Actually, as we have 
already indicated, the determination of the pith and substance of a statute 
in relation to the heads of sections 91 and 92 and the interpretation of these 
two sections are one and the same process namely, the determination of the 
proper legislative aspect. The intention with which legislation is passed is 
a matter which the courts will determine from the circumstances of each 
case, and, primarily, from the wording of the legislation itself, “scrutinised 
in its entirety,” and viewed in the light of the “common knowledge of which 
the court will take judicial notice.” But certain special factors may be 
of considerable influence in that determination and we now turn to con- 
sider them. 

Frequently the courts will accept the declared intention of the legis- 
lative body passing the act. It may, of course, be said with some truth that 
every statute contains, by implication from the fact of its enactment, a 
declaration that it has been passed with a view to dealing with a legitimate 
object. It is this phenomenon which some writers may have in mind when 
they speak of a “presumption” of legislative validity.’** Whatever may be 
its proper description, the influence of legislative intention can be easily 
illustrated, especially in those cases where such intention is expressly declared. 

Thus, the view held in Russell v. The Queen that a uniform prohibition 
act passed by the Parliament of Canada did not relate to property and 
civil rights in the province but was aimed at the promotion of temperance 
by means of a uniform law throughout the Dominion, was maintained 
partly in reliance on the “declared object” of the act as indicated in the 
preamble, which recited that “it is very desirable to promote temperance 
in the dominion, and that there should be uniform legislation in all the 
provinces respecting the traffic in intoxicating liquors.”’®’ More recently, 
in Abitibi Power and Paper Co. v. Montreal Trust Co.,'*° their lordships 
were asked to decide that the real “substance” of the Ontario Abitibi Power 
and Paper Company Limited Moratorium Act, 1942, which was passed 
following an investigation and report by a provincial Royal Commission 
into the affairs of that Company, was an attempt to coerce the Company’s 
bondholders into accepting a plan for the Company’s reconstruction and, 
therefore, that it dealt with such matters from the standpoint of insolvency. 
In rejecting this view, Lord Atkin said: 


14See, W. H. P. Clement, The Law of the Canadian Constitution (Toronto, 1916), 
at p 491. 

195(1882) 7 App. Cas. 829, at p. 833. 

106[1943] A.C. 536. 
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. this Board must have cogent grounds before it arising from the nature of 
the impugned legislation before it can impute to a provincial legislation some 
object other than what is to be seen on the face of the enactment itself. In the 
present case their Lordships see no reason to reject the statement of the Ontario 
legislature, contained in the preamble to the Act, that the power to stay the 
action is given so that an opportunity may be given to all the parties concerned 
to consider the plan submitted in the report of the Royal Commission. That 
the Act was renewed in March, 1942, by another temporary Act expiring in 
June, 1943, affords no reason for modifying this view, nor does the fact that 
the plan suggested by the Royal Commission involves recourse to dominion 
legislation. The pith and substance of this Act is to regulate property and 
civil rights within the province.'®* 

In the same way, recitals have been relied on in holding legislation 
ultra vires. In Madden v. Nelson and Fort Sheppard Railway Co.,'** the 
Judicial Committee held invalid the British Columbia Cattle Protection Act, 
1891, which provided that unless railway companies erected proper fences 
along their railway lines they would be responsible for cattle injured 
killed thereon. In holding that such legislation related to federal railways, 
their lordships relied in part upon the preamble to the statute in which the 
legislature pointed out “that in their view the Dominion Parliament has 
neglected proper precautions, and that they are going to supplement the 
provisions which, in the view of the provincial legislature, the Dominion 
Parliament ought to have made. . . .”"’* In the Unemployment and Social 
Insurance Act Case,''® the Judicial Committee held that a Dominion statute 
providing for a system of compulsory unemployment insurance was not 
emergency legislation dealing with property and civil rights in the provinces 
in any new and broader aspect. “It is sufficient to say,” says Lord Atkin, 
“that the present Act does not purport to deal with any special emergency. 
It founds itself in the preamble on general world-wide conditions referred 
to in the Treaty of Peace [with Germany in 1919]: it is an Act whose 
operation is intended to be permanent: and there is agreement between all 
the members of the Supreme Court that it could not be supported upon 
the suggested existence of any special emergency.” 

Willing acceptance of Parliament's opinion is very evident in the case 
of Fort Francis Pulp and Power Co. v. Manitoba Free Press Co., Ltd.'"* It 
was there held that Dominion legislation controlling the supply and price 
of newsprint paper throughout Canada both during and after the war 
dealt with these items from a new and unenumerated aspect. In deciding 
whether there existed that standard of exceptional need sufficient to 
indicate a very broad, general object and remove the legislation from the 
category of property and civil rights, their lordships stated: 

‘Tbid., at p. 548 108[1899] A.C. 626 10"'Tbid., at p. 628 


\0 Attorney-General for Ontario v. Attorney-General for Canada, [1937] A.C. 355. 
"Tbid., at p. 366 1122/1923] A.C. 695 
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The question of the extent to which provision for circumstances such as these 
may have to be maintained is one on which a Court of law is loathe to enter. 
No authority other than the central Government is in a position to deal with 
a problem which is essentially one of statesmanship. It may be that it has 
become clear that the crisis which arose is wholly at an end and that there 
is no justification for the continued exercise of an exceptional interference 
which becomes ultra vires when it is no longer called for. In such a case the 
law as laid down for distribution of powers in the ruling instrument would have 
to be invoked. But very clear evidence that the crisis had wholly passed away 
would be required to justify the judiciary, even when the question raised was 
one of ultra vires which it had to decide, in overruling the decision of the 
Government that exceptional measures were still requisite.’’* 

This policy was approved and again acted upon by the Judical Committee 
in Co-operative Committee on Japanese Canadians v. Attorney-General 
for Canada,'"* where recitals were relied on in upholding the validity of the 
Dominion National Emergency Transitional Powers Act, 1945; and by 
the Supreme Court of Canada in upholding the Dominion Continuation 
of Transitional Measures Act, 1947."*° 

However, direct expressions of intention by the legislature are not con- 
clusive on the question of purpose or object and, where there are other 
relevant factors present, the courts will not hesitate to go behind these 
expressions and arrive at a contrary conclusion. Recently, for example, 
an Alberta Bill of Rights Act, which declared that persons within the 
province were justly entitled to certain civil rights preliminary to licensing 
all credit institutions in the province and contained extensive recitals and 
declarations designed to show that the legislature’s sole concern was with 
the property and civil rights of provincial residents, was held by the Judicial 
Committee to be legislation in pith and substance related to banks and 
banking.’ Moreover, it has been clearly established that the legislature can- 
not conceal its true purpose. Attempts of this nature have usually been 
carried out by casting legislation in such form as will indicate an entirely 
different pupose. In such cases, the legislation has been rightly declared 
ultra vires as being “‘colourable.”’ 

The most outstanding instance of this form of subterfuge concerns an 
attempt by the Alberta legislature to bring about vast changes in the opera- 
tions of banking institutions in that province by imposing on them an annual 
direct tax far in excess of their annual earnings. The argument that the 
statute in question was enacted to impose “direct taxation within the 
province in order to the raising of a revenue for provincial purposes’ was 
flatly rejected and their lordships held that it related in pith and substance 


1137 bid., at p. 706. 11411947] A.C. 87. 
15Reference re Validity of the Wartime Leasehold Regulations, [1950] 2 D.L.R. 1 


16 Attorney-General for Alberta v. Attorney-General for Canada (Alberta Bill 
of Rights Case), [1947] A.C. 503. 
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to “banking.’”'’ The same rule as to colourability has been applied in 
review of Dominion legislation. Following a decision of the Judicial Com- 
mittee that Parliament might not legislate to license persons and companies 
carrying on the business of insurance, thereby curtailing their civil rights to 
carry on trade or business in the provinces,'’* an amendment to the Canadian 
Criminal Code was passed making it an indictable offence for persons 
to carry on an insurance business if they were not licensed or acting for a 
licensed principal. In the argument before the Judicial Committee, counsel 
for the Dominion admitted that the legislation attempted to bring about 
the results aimed at under the former ultra vires Act. After referring ex- 
tensively to the rule that legislation must be judged according to its “true 
nature and character,” or “pith and substance” and to cases applying and 
illustrating the aspect doctrine, their lordships held: “In accordance with the 
principle inherent in these decisions their Lordships think it is no longer 
open to dispute that the Parliament of Canada cannot, by purporting to 
create penal sanctions under s. 91, head 27, appropriate to itself exclusively 
a field of jurisdiction in which, apart from such a procedure, it could exert 
no legal authority, and that if, when examined as a whole, legislation in 
form criminal is found, in aspects and for purposes exclusively within the 
Provincial sphere, to deal with matters committed to the Provinces, it cannot 
be upheld as valid.”’''® Other attempts to force insurers to be licensed, made 
in the form of a premium “tax” upon firms insuring with any unlicensed 
insurer and in the guise of legislation relating to “aliens” and “immigration”’ 
as regards foreign insurers, were held ultra vires the Parliament of Canada 
on the same reasoning.’*” 

Among other material factors which the courts consider in determining 
true legislative purpose is the legislative history prior and leading up to 
the enactment in question. In fact, whenever, from an examination of any 
of the circumstances forming the background of the statute in question, it 
appears that the legislature is seeking to attain a particular object lying 
beyond its jurisdiction and that the statute is somehow linked with that 
purpose, it will be held ultra vires as “colourable” legislation. This policy is 
evident in the cases just mentioned. In the cases reviewing Dominion legis- 
lation with regard to the licensing of insurance companies regard was had 
both to the legislation and the judicial decisions which had gone before, 
and the inference that the purpose was to control a particular business in the 
provinces was drawn from the previous legislative failures in that regard. 


117 Attorney-General for Alberta v. Attorney-General for Canada (Alberta Bank 
Taxation Case), [1939] A.C, 117. 

'\8Attorney-General for Canada vy. Attorney-General for Alberta (Dominion In- 
surance Act Case), [1916] 1 A.C. 588. 

119 Attorney-General for Ontario v. Reciprocal Insurers, [1924] A.C. 328, at p. 342 

120Jn re the Insurance Act of Canada, [1932] A.C. 41 
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“It is,” says Viscount Dunedin, in his judgement in the last of this series, 
“really the same old attempt in another way.”’*' Reference has also on 
occasion been made to prior legislation the validity of which has never been 
under review. Thus, in the Alberta Bank Taxation Case, the Judicial 
Committee referred to other recent statutes and bills of the Alberta legis- 
lature, including the recitals contained therein. Their lordships’ warrant 
for such an extensive investigation is given by Lord Maugham: 

. it was quite legitimate to look at the legislative history of Alberta as 

leading up to the measure in question, including the attempt to create a new 
economic era in the Province. At the time when the Bill was passing through 
the Legislature the most profound and far-reaching changes in the operations 
of commerce, trade, and finance were intended by Bills before the Provincial 
Legislature and by Acts already passed. It was plain that banks and savings 
banks operating in Alberta might greatly interfere with those proposed changes. 
The examination of the Province of Alberta Social Credit Act leaves little 
doubt that the Act was an attempt to regulate and control banks and banking 
in the Province.'** 
A statement from an earlier judgement by Lord Atkin expresses the direct 
relation of this form of historical inquiry to the question of legislative 
intention: “Their Lordships entertain no doubt that time alone will not 
validate an Act which when challenged is found to be ultra vires; nor will 
a history of a gradual series of advances till this boundary is finally crossed 
avail to protect the ultimate encroachment. But one of the questions to be 
considered is always whether in substance the legislation falls within an 
enumerated class of subject, or whether on the contrary in the guise of an 
enumerated class it is an encroachment on an excluded class. On this issue 
the legislative history may have evidential value.”'** While there are other 
cases in which their lordships have gone equally far afield in search of 
evidence of colourability,’** there is still doubt as to the extent, if at all, 
to which the legislative history of another provincial jurisdiction, or of a 
former government within the same jurisdiction, may be relevant to that 
question. When prior legislative or judicial precedent has once been 
established, a finding of colourability of purpose within accepted limits of 
judicial discretion becomes an easy matter. Consequently, any government 
in Canada, in setting out on a new programme of legislation, would be well 
advised to present its legislation in the most favourable form at the very 
outset. 

Finally, it would appear that legislative intention may be proved by 
direct evidence. What form such evidence would take and in what circum- 

121] bid., at p. 53. 122(1939] A.C. 117, at p. 132. _ 

'23Proprietary Articles Trade Association v. Attorney-General for Canada, [1931] 
A.C. 310, at p. 317. 


124See, for example, Rex v. Nat Bell Liquors, Ltd., [1922] 2 A.C. 128, at p. 136; 
Shannon v. Lower Mainland Dairy Products Board, [1938] A.C. 708, at p. 717. 
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stances such proof will be entertained are matters which are not very clear. 
In at least two cases the Judicial Committee relied on the report of a Roval 
Commission which formed the background for the legislation under review.'*” 
But the following statement from the judgement of Lord Maugham in the 
Alberta Bank Taxation Case appears to be the Judicial Committee’s only 
considered pronouncement on the question: 


It is not competent either for the Dominion or a Province under the guise, or 
the pretence, or in the form of an exercise of its own powers, to carry out 
an object which is beyond its powers and a trespass on the exclusive powers of 
the other. . . . Here again, matters of which the Court would take judicial 
notice must be borne in mind, and other evidence in a case which calls for it. 
It must be remembered that the object or purpose of the Act, in so far as it 
does not plainly appear from its terms and its probable effect, is that of an 
incorporeal entity, namely, the Legislature, and, generally speaking, the speeches 
of individuals would have little evidential weight.'*' 
Exactly what is meant by “a case which calls for it” is not explained. 
Presumably, evidence would only be required where a court is unable to 
reach a satisfactory conclusion from matters of which it will take judicial 
notice; and any evidence tendered would have to meet a required standard 
of relevancy. It has also recently been suggested that there is a difference 
in the admissibility of evidence on a constitutional reference and in an 
ordinary case involving constitutional law arising between rival litigants.'* 
The last of the considerations which the judgements reveal to be clearly 
operative in the determination of legislative aspect is the effect of the legis- 
lation under review. The decision of the Judicial Committee in the case of 
Union Colliery Company, Ltd. v. Bryden‘* is usually cited as the main 
authority for examining the effect of legislation to determine its pith and 
substance, but that judgement does not appear by itself to be of much 
assistance in this regard. Lord Watson there dismissed as irrelevant all 
evidence as to the reasonableness of the British Columbia Coal Mines 
Regulation Act prohibiting the employment underground in any mine of 
boys under twelve years of age, women, and “Chinamen.” His reasoning, in 
holding the Act ultra vires, seems to be that the “leading feature” of the 
enactment was that it applied only to “Chinamen” who were aliens or 
naturalized subjects, prohibiting them from working underground, and that 
in establishing a prohibition which affects aliens or naturalized subjects the 
legislature trenched upon the exclusive authority of the Parliament of 
Canada in all matters which directly concerned the rights, privileges, and 


\25Attorney-General for British Columbia v. Attorney-General For Canada (Re 
s. 498A of the Criminal Code), [1937] A.C. 368, at p. 376; Abitibi Power and Paper 
Company, Ltd. v. Attorney-General for Ontario, [1943] A.C. 536, at p. 545. 

126[1939] A.C. 117, at pp. 130-1. 

127 Reference re Validity of the Wartime Leasehold Regulations, [1950] 2 D.L.R. 1, 
at p. 4 128[1899] A.C. 580. 
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disabilities of ““Chinamen” who are resident in the provinces.'** This view— 
that Parliament’s exclusive jurisdiction over “naturalization and aliens” 
extends to what shall be the rights and privileges pertaining to naturalized 
residents—has since been overthrown.'*® But the validity of the Union 
Colliery Case has not been questioned. Rather, it has been explained by the 
Judicial Committee as having been decided “on the ground that the en- 
actment was not really applicable to coal mines only—still less to coal mines 
belonging to the Province—but was in truth devised to prevent Chinamen 
from earning their living in the Province.””'*' No such indication of “colour- 
ability” appears in the judgement delivered by Lord Watson, but it is 
noteworthy that the argument of counsel challenging the legislation con- 
tained extensive reference to previous ultra vires and disallowed legislation 
of British Columbia which had obviously been directed against Chinese 
immigrants. 

Whatever may have been the original scope of the decision in the Union 
Colliery Case the practice of ascertaining the pith and substance of legislation 
by having regard to its effect may now be taken as confirmed. Thus, in the 
Alberta Bank Taxation Case Lord Maugham adopted this view in holding 
ultra vires provincial legislation imposing a high rate of taxation on 
banks as being part of a legislative plan to prevent banks from operating in 
the province. The extent to which their lordships were prepared to sanction 
an enquiry into the effect of the legislation is indicated by the following 
extracts: 


The next step in a case of difficulty will be to examine the effect of the legis- 
lation. . . . For that purpose the Court must take into account any public 
general knowledge of which the Court would take judicial notice, and may in 
a proper case require to be informed by evidence as to what the effect of the 
legislation will be. Clearly, the Acts passed by the Provincial Legislature may 
be considered, for it is often impossible to determine the effect of the Act under 
examination without taking into account any other Act operating, or intended 
to operate, or recently operating in the Province. .. . 

Next, if the effect of the Bill is examined on the footing that it becomes 
operative in the Province, some remarkable facts emerge. As Kerwin J... . 
observed: —‘‘Our attention has been called to the increase in the taxation of 
banks that would be effected by the provisions of this Bill. As Provincial legis- 
lation stood prior to the First Session of the Alberta Legislature in 1937, the 
tax on all banks doing business in the province amounted to $72,200 per annum. 
By chapter 57 of the session a tax was imposed which would increase the sum 


1297 bid., at p. 587. 
18°Cunningham v. Tomey Homma, [1903] A.C. 151, at p. 157, in which the 
Judicial Committee, relying upon the historical approach in the matter of choosing 
aspect, found that the consequences of naturalization were not matters included under 
that heading. 
'31Brooks-Bidlake and Whittall, Ltd. v. Attorney-General for British Columbia, 
[1923] A.C. 450, at p. 457. 
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realised by $140,000 per annum. The additional tax imposed by Bill I amounts 
to $2,081,925 in each year.” 

It does not seem to be necessary to set out the undisputed tables of figures 
showing the particulars of this gigantic increase in the taxation of banks within 
the Province. Their Lordships do not disagree with the Chief Justice and 
Davis J. that the facts are sufficient “to show that such a rate of taxation must 
be prohibitive in fact and must be known to the Alberta Legislature to be 
prohibitive.” In coming to this conclusion it seems to their Lordships that the 
learned judges were justified in considering that the magnitude of the tax 
proposed for Alberta was such that, if it were applied by each of the other 
Provinces, it would have the effect of preventing banks from carrying on their 
businesses. It would be strange if each of the Provinces were successively to 
tax banks and the result on the question of ultra vires were to be that the 
Acts of those Provinces who were earliest in the field were valid, whilst the 
Acts of those who came a little later were to be held ultra vires. It must be 
remembered in this connection that the tax proposed is based on the paid-up 
capitals and on the reserve funds of the banks wherever situate.'** 

There is here an evident similarity between the considerations of effect 
and of purpose and object. Both considerations would appear to apply only 
in cases where a court is not otherwise satisfied and feels some difficulty in 
the choice of aspect; both have regard to matters of which a court will take 
judicial notice, including other legislation, and may have to be proved by 
direct evidence “in a proper case.” In fact, if it be borne in mind that 
legislative purpose or object refers to a finding ultimately reached by the 
court in that regard, legislative “effect” would appear simply to be one 
matter to be taken into account in making that determination. However, 
though this conclusion may appear reasonable, there are cases indicating 
that the effect of legislation may properly be viewed as an independent factor 
without regard to the object or purpose of its enactment. 

This independent operation of effect and of purpose may be illustrated 
by a brief reference to a succession of cases arising upon legislation in the 
province of British Columbia. By the Fuel-Oil Tax Act the legislature im- 
posed a tax of one-half cent per gallon on fuel-oil, to be paid by every person 
who purchased fuel-oil for the first time after its manufacture in or importa- 
tion into the province. The evidence showed that as a general rule fuel-oil 
was purchased in British Columbia only for purposes of consumption, there 
being but one or two isolated instances of the oil having been resold. The 
Judicial Committee held the legislation to be ultra vires as imposing indirect 
taxation, their lordships pointing out that the question was not to be decided 
upon the circumstances prevailing in any particular case but upon general 
indicia of direct and indirect taxation as set forth by John Stuart Mill and 
such as might therefore be presumed to have been in the contemplation of 


132[1939] A.C. 117, at pp. 130, 131. 
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the Imperial Parliament in 1867.'** By Mill’s test, a direct tax is one that is 
demanded from the very person who it is intended or desired should pay it, 
an indirect tax being demanded from one person in the expectation and 
with the intention that he should indemnify himself at the expense of an- 
other. In its general nature, viewed in relation to all conceivable circum- 
stances, the tax was held to fall within the latter category. The legislature 
afterwards passed another Fuel-Oil Tax Act which imposed a tax on the 
consumer of fuel-oil in the province in the amount of one-half cent for every 
gallon of oil consumed. This Act was also challenged and, on appeal to the 
Judicial Committee, was upheld on the ground that it imposed the tax on 
the very person who it was intended should pay it.’** Here again, the fact 
that in isolated cases the tax might be passed on was not allowed to influence 
their lordships’ view as to its general nature. Their lordships also refused to 
find that the tax related to the regulation of trade and commerce, that is, 
was imposed for the purpose of protecting the coal-mining industry. In both 
cases, their lordships paid strict attention to the form of the legislation and 
judged the directness of each tax from the standpoint of its effect and opera- 
tion in normal circumstances. No issue was raised as to the purpose or object 
of the legislation. Neither did their lordships accept in full the comparisons 
drawn by counsel between the legislation under review in the latter case 
and the excise legislation which existed prior to 1867.'*° 

In Lower Mainland Dairy Products Sales Adjustment Committee v. 
Crystal Dairy, Limited,'** the Judical Committee was asked to decide upon 
the validity of British Columbia legislation which provided for the relief of 
inequality and distress among dairy farmers by changing the normal methods 
of milk distribution. Its purpose and general scheme are well summarized 
in the judgement of Lord Thankerton: 


It is common ground that disposal of milk in its fluid form affords a better 
return to the dairy farmer than its disposal in manufactured form, and, as the 
Act makes clear, the purpose of the legislature was to relieve congestion in the 
fluid milk market, caused by a shortage of demand. Broadly stated, this object 
is attained by the Committee fixing monthly the standard prices for fluid milk 
and manufactured products respectively and the weight and quantity of each 
sold or disposed of by all the farmers in the district, based on returns compulsorily 
obtained from them, and thereafter apportioning the difference between the 
total value of the sales of each, calculated at the respective standard prices, over 
the whole body of farmers, in proportion to the weight of fluid milk sold or 


138 Attorney-General for British Columbia v. Canadian Pacific Railway Company, 
[1927] A.C. 934. 
'34Attorney-General for British Columbia v. Kingcome Navigation Company, Ltd., 
[1934] A.C. 45. 
'S5For the further submission of similar views see: F. R. Scott, “Constitutional Law 
Provincial Legislation—Excise Duty—Direct Taxation—Trade and Commerce,” in 
(1934) 12 Canadian Bar Review 303. 186[1933] A.C. 168 
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disposed of by each farmer. Each farmer is then bound to contribute his share 
of the apportionment to the Committee, who apportion and pay the total 
amount so received to the farmers who have sold or disposed of the manu- 
factured products. This contribution by the farmers is hereinafter called the 
“adjustment levy.” 

The expenses of the Committee are met by a compulsory levy collected from 

the farmers, hereinafter called the “expenses levy.”?**' 
His lordship then points out that both the adjustment levy and the expenses 
levy were recoverable as a debt either through direct payment or through 
the Committee receiving from the farmer an order on the purchases of milk 
and milk products. It was held that both levies constituted a tax and, more- 
over, that they were indirect levies in that in their general tendency they 
would enter into consideration and influence the price which the farmer 
producers would seek to obtain for their commodities. In this case also we 
have an instance where the normal effect of legislation judged according 
to its form was held to govern the determination of legislative aspects. 

But the decision of the Supreme Court of Canada in Lower Mainland 
Dairy Products Board v. Turner’s Dairy Limited'** illustrates the recognition 
of effect for the quite different purpose of supporting a finding as to 
legislative intention. Subsequent to the decision in the Crystal Dairy Case, 
the legislature enacted a Natural Products Marketing Act which provided, 
inter alia, that the lieutenant governor-in-council might establish, amend, 
and revoke schemes for the control and regulation within the province of 
any natural product, and might constitute marketing boards to administer 
such schemes. This Act was upheld by the Judicial Committee as being in 
pith and substance legislation to regulate particular businesses entirely 
within the province.'*” Under this Act a Lower Mainland Dairy Products 
Board was set up which, in turn, incorporated a provincial company, Milk 
Clearing House Limited, to be the sole marketing agency for milk produced 
in the Lower Mainland area. This company bought and sold all milk pro- 
duced, dividing the receipts, after deducting expenses, among the producers. 
This division was made on a monthly quota basis, each farmer receiving 
payment in proportion to the ratio between the quantity of his supply and 
the total supply regardless of whether he actually delivered his milk to the 
fluid milk market or to the more depressed manufacturers’ milk market. It 
may be seen that the form of the legislation was altered to avoid the im- 
position of a levy, substituting therefor a scheme providing for a corporate 
intermediary through which all sales and purchases were to be transacted. 
There would seem to be no apparent reason for supposing that the purpose 
of the legislation was other than what Lord Thankerton had previously 


1877T bid., at p. 173 
138[1941] S.C_R. 573 
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described in the Crystal Dairy Case, that is, “to relieve congestion in the 
fluid milk market, caused by a shortage of demand.” Yet, after hearing 
evidence both as to effect and intent, the Supreme Court of Canada held, 
in agreement with the British Columbia courts, that the legislation was 
in pith and substance the same as that considered in the Crystal Dairy Case, 
that is, it imposed compulsory adjustments in the marketing of milk which 
would tend to be passed on and reflected in the selling price of milk to the 
consumer. The sale and resale to the intermediate company were regarded 
as constituting a “sham” and the entire scheme was branded as “‘colourable.” 
The judgement of Duff C.J.C. in which Davis and Hudson JJ. concurred, 
declared that the Board had exceeded its delegated powers and had also 
gone beyond the legislature’s powers as laid down in the previous decision: 
“The impugned orders are obnoxious to this principle in the purpose dis- 
closed by the orders themselves and the evidence adduced to accomplish 
[sic] indirectly what the King in Council has adjudged they cannot lawfully 
do directly, namely, by exacting monetary contributions from milk pro- 
ducers by a method constituting indirect taxation.’'*° 

The judgement of Taschereau J. on behalf of the rest of the court was 
to the same effect: 
Both schemes have indeed the same object which is to effect equalization by two 
different methods in form, but similar in substance. As in the Crystal case, the 
amount of which the farmer is deprived is a tax. These adjustments are com- 
pulsorily imposed by a statutory committee which is a public authority, are 
enforceable by law and imposed for public purposes. I do not think that this 
Clearing House which has been created alters the situation which arose under 
the Act of 1929, in any substantial manner. It came to life for the sole purpose 
of evading the legal consequences of the judgment of the Judicial Committee 
in the Crystal case, and of doing indirectly all that has been declared ultra 
vires. ° 

The appellants have also submitted that some evidence given to show the 
intent and effect of the orders was improperly admitted. I agree with the 
majority of the Court of Appeal, that the evidence was admissible and that the 
objection cannot stand. In certain cases, in order to avoid confusion extraneous 
evidence is required to facilitate the analysis of legislative enactments, and thus 
disclose their aims which otherwise would remain obscure or even completely 
concealed. The true purpose and effect of legislation, when revealed to the 
courts, are indeed very precious elements which must be considered in order 
to discover its real substance. If it were held that such evidence may not be 
allowed and that only the form of an Act may be considered, then colourable 


devices could be used by legislative bodies to deal with matters beyond their 
powers.'** 


Their lordships were probably quite correct in regarding the sale to the 
intermediate company as a sham sale inserted to achieve a wholly different 
purpose than appeared on the face of the legislation. Similar emphasis on 


140(1941] S.C.R. 573, at p. 577. 1417 bid., at pp. 582, 583 
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purpose would have led the Judicial Committee to conclude in the Crystal 
Dairy Case that the tax there imposed was a sham tax. And in the Kingcome 
Navigation Case, the effect of the legislation, in so far as it related to purpose, 
would seem to have pointed to the conclusion that the legislature was having 
recourse to an indirect method of imposing a customs and excise tax. How- 
ever, it is not suggested that any of the decisions mentioned are inconsistent 
or, much less, that they are incorrect. They merely illustrate that the problem 
of choosing legislative aspect may be approached through any of a number 
of avenues, and they confirm that Canadian constitutional law is not a 
mere matter of interpreting an Imperial statute. 


Ill 


It is impossible in a study such as this to examine all the Canadian 
constitutional cases. It has been our purpose to do no more than indicate 
a point of view from which the entire field may be reconsidered. However, 
this viewpoint calls into question a number of important matters which we 
have come to consider as well settled. In the first place, if we regard the 
determination of the proper aspect of legislation as the important question 
in any constitutional decision then, bearing in mind the nature of the many 
independent considerations which may enter into the making of that 
determination, the very wide degree of judicial discretion involved in any 
ruling on legislative validity becomes apparent. If we examine the con- 
siderations we have mentioned—and we do not claim to have been able 
to perceive any but the more obvious and important ones—each of them 
may be seen to afford the courts a considerable freedom of choice. For 
instance, the comparisons that may be drawn between legislation under 
review and earlier legislation are necessarily imperfect and the degree of 
similarity or dissimilarity is not conclusive one way or the other. Moreover, 
in a sizeable proportion of the cases, comparison with past legislation is not 
even attempted. In the same way, the purpose, or object, of the legislation 
may be either looked to or ignored and, even when called into question, 
it may depend upon any one or more of a vast number of factors, none of 
which the courts need regard as final and not all of which may be consistent. 
The effect of legislation under review, whether looked to as an indication 
of purpose or as an independent basis for classification, is a matter which 
allows for differences of opinion. This is especially true where consti- 
tutionality is questioned on a reference to the courts, or where, in an “im- 
proper case,” direct evidence is excluded and the import of the legislation 
in all stages of its operation thereby left entirely to the vision of the court 
assisted by the imagination of counsel. That which we might have expected 
to remain the fundamental and paramount consideration—the type of consti- 
tution which the fathers of confederation may be taken to have intended 
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is void of substance on this issue, for the Act can only be taken to have 
set up the legislatures of each province and the Parliament of Canada as 
sovereign jurisdictional rivals, each striving to be “mistress in her own 
house.’ But none of them is in fact the complete mistress in any house. 
The wide degree of discretion exercisable by the courts in relation to any 
of the considerations fundamental to legislative classification is enhanced 
by the full discretionary power to give weight to any one or more of them 
and to disregard others; so that, in the result, the courts have virtually un- 
restricted power to invalidate legislation of either the Parliament of Canada 
or the provincial legislatures. This power to review is, perhaps, somewhat 
confined by the British North America Act in relation to the limited field 
of legislative activity known in 1867. Yet even the legislation of that day 
must withstand examination in the light of its present purpose and effect. 
Thus, in the recent Margarine Case,'** section 5(a) of the federal Dairy 
Industry Act, originally passed in 1885 to prohibit the manufacture and sale 
of substitutes for butter, was held ultra vires having regard to modern condi- 
tions relative to Canada’s dairying industry and the manufacture of 
margarine substitutes. The original statute had recited that “the use of 
certain substitutes for butter heretofore manufactured and exposed for sale 
in Canada is injurious to health; and it is expedient to prohibit the manu- 
facture and sale thereof.” This hypothesis was, of course, no longer true— 
a fact which would appear to have favoured the repeal of the legislation. 
However, such action never became necessary, for a majority of the Supreme 
Court of Canada held this particular prohibition of the Act ultra vires on the 
view that it related in pith and substance to the protection of the dairy 
industry in the production and sale of butter by giving that product a pre- 
ference over equally consumable substitutes. Kellock J., after referring to the 
recognized food value of margarine and examining fully the legislative 
history of section 5(a) of the Act, including a substantial period during 
which the operation of the section was suspended by act of Parliament, 
concluded : 


Whatever may have been the situation in 1886 which prompted Parliament 
then to legislate in the interests of public health, I think it is plain that at least 
as early as 1914, margarine and oleomargarine as a subject matter of legislation 
were dealt with as part of the regulation of the dairying industry with no 
element of public health involved. There never had been any such element 
so far as margarine was concerned and in the legislation of 1914 both products 
were expressly dealt with on the same basis. I think therefore that the true 
nature and character of the legislation stands thus revealed.'** 


The same considerations were relied on by the other concurring members 
of the court, some of them also attaching importance to the effect of the 


142Reference re Validity of Section 5(a) of the Dairy Industry Act, [1949] 1 D.L.R. 
433. 1437bid., at p. 480. 
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section in its relation to the Canadian dairy industry which had grown up 
during the many years in which the legislation had been on the statute 
books. 

Since the British North America Act merely enumerates a number of 
legislative aspects, leaving the important matter of legislative classification 
entirely to the courts, the previous decisions “interpreting” that Act can have 
no binding effect on later questions of validity. No two statutes being pre- 
cisely the same, the principle of stare decisis can have but little room for 
application. Even where there is practical identity in the “form” of any two 
statutes, such identity is far from conclusive on the fundamental factor of 
their “substance.” We have already mentioned the Alberta Bank Taxation 
Case as illustrative of the full freedom exercisable by the courts in distinguish- 
ing statutes on the basis of their substantial purpose and effect. Further 
illustration of the importance of substance over the mere matter of form 
is provided by comparing the decisions of the Judicial Committee in 
Ladore v. Bennett,'** and The King v. Independent Order of Foresters." 
The former held that provincial legislation amalgamating adjoining 
municipalities and providing a scheme for refunding their debts by sub- 
stituting new debentures with reduced interest rates for debentures 
previously outstanding was in pith and substance legislation in relation to 
“municipal institutions in the province.” The latter case held that pro- 
vincial legislation reducing the interest rate on securities guaranteed and 
issued by the province related neither to “property and civil rights in the 
province”’ nor to “the borrowing of money on the sole credit of the Province” 
but was in pith and substance legislation in relation to the Dominion subject 
matter of “interest.” 

Moreover, a decision that certain legislation is beyond the competence 
of Parliament or of a provincial legislature cannot be regarded as establishing 
a corresponding measure of legislative sovereignty in the other body. The 
legislation in question might have to be passed by the co-operation and 
joint effort of Parliament and the provincial legislatures combined. Nor 
does it appear that this practical impasse may be avoided by inter-delegation 
between a willing Parliament and a willing provincial legislature; for there 
is some authority (though not of either the Supreme Court of Canada or 
the Judicial Committee) that this practice would violate an implied pro- 
hibition having for its purpose the maintenance of the delicate balance of 
sovereignty over the affairs entrusted to each of them. The notion that the 
courts may choose from among the ordinary rules of statutory interpretation 
in arriving at the particular result they desire is not new.’** What is re- 


144[1939] A.C. 468. 14571940] A.C, 513 
'46See J. Willis, “Statutory Interpretation in a Nutshell,” in (1938) 16 Canadian 
Bar Review | 
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markable is that similar freedom has here been developed in relation to 
the so-called “interpretation” of a single statute. 

We have described the “rules” of interpretation of sections 91 and 92 
as in themselves meaningless and as merely providing alternative modes of 
expressing a finding of legislative aspect. Yet in that expression they reveal 
the broad existing scope of judicial review. It may be observed that sections 
91 and 92 contain four general headings each broad enough to include 
new matters calling for legislative control in a manner and to an extent 
not appreciated in 1867. Two of them, “all matters not coming within the 
classes of subjects . . . assigned exclusively to the legislatures of the provinces” 
and “matters coming within . . . the regulation of trade and commerce,” are 
in section 91 and within federal legislative competence, while the other two, 
matters coming within “property and civil rights in the province” and 
“generally all matters of a merely local or private nature in the province,” 
are assigned to the provincial legislatures. Provincial power to legislate under 
either of the last two headings is limited by the “occupied field” rule, 
whereby the provincial power must give way if any federal legislation can 
be shown to have dealt with the same matters in the same or an inconsistent 
manner, and by the established rule that provincial legislation may not 
“affect” matters entrusted to the exclusive legislative jurisdiction of Parlia- 
ment under any of the enumerations of section 91. Neither of these rules apply 
in general to Dominion legislation where, by virtue of the final clause of 
section 91, the Parliament of Canada is given important overriding and 
auxiliary powers whereby its legislation is “\paramount’” and may “trench 
upon” or “‘affect’’ matters entrusted to provincial legislative competence and 
yet remain legislation in “pith and substance” in relation to matters assigned 
to Parliament by section 91. But Dominion legislation in relation to new 
matters is equally restricted. By another rule of interpretation, the final 
clause of section 91 is not applicable to legislation of Parliament in relation 
to matters not assigned exclusively to the legislatures of the provinces. Thus 
in order to be in pith and substance in relation to such unassigned matters, 
Dominion legislation must not “affect” any matter coming within the classes 
of subjects enumerated in section 92, which include the broad range of 
“property and civil rights” and “generally all matters of a merely local or 
private nature” in the provinces. These rules would appear to allow Parlia- 
ment a broader freedom to legislate under the remaining general head 
“the regulation of trade and commerce.” But the courts have simply refused 
to look upon any broad legislative scheme from this aspect, and, until 
recently, the view that the power to legislate under this head could only 
be used in aid of a power independently conferred under another head 
of section 91 had almost acquired the standing of another rule of interpre- 
tation. 
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Another matter deserving re-examination is the question as to whether 
in holding legislation ultra vires or intra vires the courts are at all concerned 
with its wisdom and policy. In many of the judgements it has been declared 
that the courts have absolutely no concern with such considerations.'** These 
statements probably mean that the courts will not judge the validity of 
any statute according to their views of its public wisdom or public policy; 
that they will not be directly concerned with the material, social, or moral 
qualities of a statute or the spiritual benefit it may convey to, deprive of, or 
withhold from that part of Canadian society affected by it. As long as there 
remains no fundamental declaration of underlying policy in Canadian 
constitutional interpretation other than the maintenance of a delicate balance 
of power between a Parliament and several legislatures such statements will 
undoubtedly be perfectly valid. However, it is by no means certain that 
judges are not affected in their choice of proper legislative aspect by the fact 
that they may like or dislike legislation under review from standpoints other 
than the maintenance of that balance. As we have already indicated, that 
choice is discretionary and is exercised with regard to a number of factors. 
Important among these factors is the estimated effect of the legislation. But 
effect of legislation is also the matter which the legislators will have had 
foremost in mind in judging it from the standpoint of its wisdom. The 
estimation of effect, or the choice from a number of possible long-run and 
short-run effects, may vary with judges as well as with legislators since such 
a choice will depend on what members of either group are prepared to 
assume as likely to be the social and economic consequences of the legislation. 
These are matters on which there may exist much difference of opinion and 
it is not unreasonable to suppose that an estimation of effects which evokes 
personal approval or disapproval of any legislation may well govern the de- 
termination of its pith and substance. Thus, it is obvious that when Lord 
Maugham in the Alberta Bank Taxation Case says that “the taxation in a 
practical business sense is prohibitive,”’'** he is expressing their lordships’ re- 
gard for the orthodox views of taxation and banking in preference to the views 
of the social credit government that taxation did not affect the banks’ freedom 
to operate.'** Yet he is careful to re-affirm the principle that their lordships 
were not concerned with the wisdom of the legislation. 

Whether the personal feelings of judges are important in reviewing the 

147See, for example, Union Colliery Co. v. Bryden, [1899] A.C. 580, at pp. 584-5; 
Attorney-General for Canada vy. Attorney-General for Ontario (Companies Reference), 
[1912] A.C. 571, at p. 583; Attorney-General for Alberta v. Attorney-General for Canada 


Alberta Debt Adjustment Act Case), [1943] A.C. 356, at p. 368. 


148 Attorney-General for Alberta v. Attorney-General for Canada, [1939] A.C. 117, 
at p. 132. 

'4°Tt is of interest to note in this connexion the following extract from the speech 
of the Alberta provincial secretary, the Honourable E. C. Manning, in introducing the 
bill in the legislature (as reported in the Edmonton Journal for September 29, 1937): 
“TI am quite aware that it will probably be charged by members of the opposition that 
the tax imposed by this bill is excessive and out of line with that imposed on other 
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constitutionality of Canadian legislation is, of course, from the very nature 
of Canadian constitutional law, a matter that can never be adequately 
demonstrated. But statements are often made in pronouncements upon the 
validity of legislation which are faintly revealing. One noteworthy instance 
is the statement made by Lord Haldane in reasoning that Dominion legis- 
lation necessary for the prosecution of warfare dealt with property and 
civil rights in an altogether new aspect: “The kind of power adequate for 
dealing with them [property and civil rights] is only to be found in that 
part of the constitution which establishes power in the State as a whole. For 
it is not one that can be reliably provided for by depending on collective 
action of the Legislatures of the individual Provinces agreeing for the 
purpose.”’’*° Viscount Dunedin also proceeded along these lines in his judge- 
ment that Dominion legislation implementing Canada’s treaty obligations 
dealt with a new aspect of property and civil rights: “In a question with 
foreign powers the persons who might infringe some of the stipulations in 
the convention would not be the Dominion of Canada as a whole but would 
be individual persons residing in Canada. These persons must so to speak 
be kept in order by legislation and the only legislation that can deal with 
them all at once is Dominion legislation.”’**' 


But this classification was afterwards rejected and, in doing so, Lord 
Atkin said: 


It must not be thought that the result of this decision is that Canada is in- 
competent to legislate in performance of treaty obligations. In totality of 
legislative powers, Dominion and Provincial together, she is fully equipped. 
But the legislative powers remain distributed, and if in the exercise of her 
new functions derived from her new international status Canada incurs 
obligations they must, so far as legislation be concerned, when they deal with 
Provincial classes of subjects, be dealt with by the totality of powers, in other 
words by co-operation between the Dominion and the Provinces. While the ship 
of state now sails on larger ventures and into foreign waters she still retains 
the watertight compartments which are an essential part of her original 
structure.'”? 


businesses, but I would like to direct the attention of the assembly to the fact that 
there is one very important distinction between banks as business institutions and any 
other business today, and if that fact is kept quite clearly in mind I contend that the 
amount of tax imposed is not out of line. 

The characteristic to which I refer is that the banks are the only businesses which 
are vested with powers and authority to create currency and credit. In other words, they 
are the only institutions in the world in the fortunate position of being able to pay 
taxes on their obligations that may be placed upon them by simply writing a cheque 
on themselves—it costs the banks nothing to create credit by which they can pay 
the tax.” 

150Fort Frances Pulp and Power Co., Ltd., v. Manitoba Free Press Co., [1923] 
A.C. 695, at p. 704. 

151Jn re the Regulation and Control of Radio Communication in Canada, [1932] 
A.C, 304, at p. 312. 

152 Attorney-General for Canada v. Attorney-General for Ontario (Labour Con- 
ventions Case), [1937] A.C. 326, at pp. 353-4. 
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The same line of reasoning supported by identical observations could have 
invalidated Dominion war-time legislation. It is difficult to resist the im- 
pression that their lordships were more concerned about the success of that 
former voyage. 

Finally it is necessary to consider certain aspects of the way in which 
the questions of legislative jurisdiction are raised and decided. Final appeals 
in constitutional cases were, until recently, taken to the Judicial Committee 
of the Privy Council at Westminster. This practice was supported on the 
ground that an outside tribunal was best situated for rendering an impartial 
interpretation of the British North America Act. This argument loses force 
when constitutional law is recognized to be in essence a process of legislative 
review, exercised in the light of a variety of considerations nearly all of 
which are directly related to the Canadian scene. Moreover, since an 
appearance of impartiality may at times be associated, to some degree, with 
indifference, we may wonder whether a point of view in constitutional law 
is not both necessary and desirable provided, however, that it is sufficiently 
founded on keenness of insight and wisdom in a full appreciation of 
Canadian affairs. It was urged against the retention of appeals to the Judicial 
Committee that the Supreme Court of Canada is equally capable of in- 
terpreting the British North America Act. However, it seems to us that 
it would have been much more vital to that issue to have stressed what has 
been pointed out by the Judicial Committee in relation to appeals generally, 
namely, that recourse to a tribunal in the constitution of which Canadians 
have no voice was an impairment of a “prime element in Canadian ‘sover- 
eignty.”’** 

Appeals to the Judicial Committee have recently been abolished and 
final appeal may now be taken to the Supreme Court of Canada in all civil 
and criminal cases. Whether this arrangement will be satisfactory in regard 
to constitutional cases will depend on the opinion which one may hold as 
to the fundamental basis of confederation. ‘The only basic principle formu- 
lated by the Judicial Committee from the British North America Act con- 
cerns the retention and proper balancing of two equally sovereign legis- 
latures. This principle is not expressed in the British North America Act 
and owes its origin to judicial sanction. Moreover, in view of the fact that 
the determination of legislative validity involves the choosing of legislative 
aspect—a matter governed by numerous other equally relevant considera- 
tions—the effectiveness of this principle must depend entirely on the will 
of the courts. That being so, it is questionable whether the present tendency 
to emphasize balance of power without regard to social and economic conse- 
quences can be maintained by a court which is appointed by the federal 


'34ttorney-General for Ontario v. Attorney-General for Canada (Abolition of 
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government. It may be said, to paraphrase the words of the Judicial Com- 
mittee, that final recourse to a tribunal in the constitution of which the 
provinces have no voice is an impairment of an element in provincial 
sovereignty. This assertion reopens the entire question as to the position of 
the provinces in the Canadian federation. 

With regard to the method of raising the problem of legislative juris- 
diction before the courts, it is to be noted that two such methods now exist. 
The first is in an ordinary contest between rival litigants in which consti- 
tutional issues are raised and argued, the attorneys-general of the various 
jurisdictions being notified and permitted to participate should they so 
desire. The other method is by the constitutional reference, under appro- 
priate legislation allowing the provincial or Dominion executives to refer 
questions of constitutional validity to the courts. These references may in- 
volve the submission of operative legislation, of proposed legislation, or of 
questions as to the legislative jurisdiction of Parliament or the provincial 
legislatures in relation to a particular field of governmental activity. 

Resort to the constitutional reference is becoming more frequent and 
from the standpoint of Dominion or provincial governments it affords 
advantages in allowing for the determination of legislative validity as a 
necessary aspect of government planning. At the same time this practice 
is based on the view that a decision on legislative validity depends entirely 
on the British North America Act. The fact that many important considera- 
tions entering into the paramount determination of pith and substance 
can on such a reference only be determined from the form of the legislation, 
considered along with the circumstances which surround its enactment and 
operation, frequently renders it impossible to give reliable answers on con- 
stitutional questions. We have already noted the Judicial Committee’s 
opposition to that practice. But even where fully drafted legislation is re- 
ferred to a court, there exists some difficulty in being able to prove the 
implications that may arise from its enactment. Apart from the limitations 
inherent in the impossibility of observing the manner and consequences of 
the legislation’s implementation, the courts are frequently confined by the 
very terms of the reference. To take but one example, there are the hypo- 
theses expressed in the terms of the reference to the courts in Reference re 
Alberta Statutes which recited that “it has been, and is, the avowed object 
of the present Government of the province of Alberta (since its advent to 
office in September, 1935) to inaugurate in the said province ‘a new eco- 
nomic order’ upon the principles or plan of the theory known as Social 
Credit” and “that the said government has since the date aforementioned 
secured the enactment by the legislature of the province of Alberta of the 
following statutes, more or less directly related to the policy of effectuating 
the object hereinbefore recited [there followed a list of twenty-three sta- 
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tutes].”"'** Again, it may be noted, the decision of the Supreme Court of 
Canada in Reference re Validity of Section 5(a) of the Dairy Industry 
Act'*’ is founded upon facts associated with the enactment and operation 
of the section in banning the importation, manufacture, and sale of butter 
substitutes. In each of the judgements rendered, unquestioned reliance is 
placed on expressions of fact and opinion contained in the order of reference. 
We may compare this decision with Reference re The Canada Temperance 
Act’ in which the submission to the Ontario Court was simply “Are 
Parts I, II and III of the Canada Temperance Act, R.S.C. 1927, ch. 196, 
constitutionally valid in whole or in part, and if in part, in what respect?” 
The Ontario Court of Appeal, and the Judicial Committee, merely upheld 
the validity of the Act in reliance on the previous decision in Russell v. 


The Queen. Fisher J. A. said: 


It was... argued that The Canada Temperance Act was passed by Parliament 
because of the then existing conditions to which I have made some reference, 
and also that the Board assumed there was a great emergency, and because 
of these conditions, and for that reason The Queen v. Russell was decided. 
If that was the real reason, the question now arising is: What are the present 
conditions in Canada, in so far as they relate to the changed circumstances and 
conditions? 


Upon that question this Court, on the argument, was not furnished with 
any evidence establishing that the conditions since the Canada Temperance 
Act was passed have improved, and that the crisis since 1878 has entirely 
passed.'"' 

There is increasing evidence in the recent constitutional cases of an 
awareness of the limitations of the constitutional reference as compared with 
the ordinary contested case. Interesting observations in that regard were 
made in Reference re the Validity of the Wartime Leasehold Regulations.’ 
‘The question there considered was whether wartime leasehold regulations 
passed under the authority of an Act of the Parliament of Canada were 
valid, and the answer to that question depended in turn on whether the 
conditions prevailing at the time of the reference were such as to justify 
looking at the matter of rent control from another point of view than 
property and civil rights in the provinces. ‘The Supreme Court upheld the 
legislation in reliance on the terms of the reference and on Parliament’s 
declarations in the recitals to the Act, both of which recognized the exist- 


ence of a sufficient state of emergency to justify its intervention. Taschereau 
J. said: 


*[1938] S.C_R. 100, at p. 102 155[1949] 1 D.L.R. 433 
6[1939] O.R. 570, affirmed [1946] A.C. 193 

[1939] O.R. 570, at p. 583 

[1950] 2 D.L.R. 1 
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The preambles of the National Emergency Transitional Powers Act, 1945, 
and of the Continuation of Transitional Measures Act, 1947, and the Order 
in Council submitting this Reference to this Court, clearly declare that the 
emergency still exists as a result of the war, and that by reason of that emergency 
and in order to decontrol in an orderly manner, it is imperative that the 
Governor-General in Council be authorized to enact the necessary Regulations. 

Of course, these statements are not conclusive and do not close the door 
to all judicial investigations, but it is only with great caution that the Courts 
will intervene and disregard these declarations of Parliament and of the 
Governor-General in Council.'*® 


The judgement of Kellock J. also reveals the importance of the manner 
in which a constitutional issue comes before the courts: 


The kind of evidence necessary to establish that the emergency calling for 
the exercise of the federal power has “entirely” passed away, is wholly lacking. 

The only matter relied upon by the respondents as evidence to that end, 
was the statement in the Order of Reference that on October 23, 1948, the 
Minister of Finance had advised the Premiers of each of the provincial Govern- 
ments that the Dominion Government “was prepared to vacate the field to any 
province which might decide to undertake rent control.” 

This, however, is not to be taken alone. .. . 

If clear evidence had been adduced of the disappearance of any conditions 
justifying the continued operation of the federal legislation, it would, of course, 
be not only within the power but the duty of the Court to declare the legis- 
lation invalid, but in the present case there is nothing of the kind. Such facts 
as are common knowledge, and of which the Court may take judicial notice, 
indicate the contrary.’ 


Rinfret C.J.C. also concluded that: “There is nothing in the facts in 
the Order of Reference which would justify this Court in deciding other- 
wise and thus supersede the opinion of Parliament; and, in the circum- 
stances, this Court may not doubt that Parliament may competently main- 
tain the Regulations it has adopted to meet the emergency and its con- 
tinuance.”’'*' Moreover, his lordship clearly limited his judgement to the 
specific facts which were referred to the court—a practice which he con- 
sidered proper in the light of the authorities which he reviewed.'*? His 
lordship’s opinion of the situation with regard to references to the Supreme 
Court may be seen as weakening their value considerably: 

These References, under s. 55 of the Supreme Court Act . .. merely call 


for the opinion of the Court on the questions of law or fact submitted by the 
Governor in Council and the answers given by the Court are only opinions. 


15%Tbid., at p. 17. 

'6°Tbid., at pp. 29, 30. 

181 Tbid., at p. 8. 

'62"T must say... that, for the purpose of my answer, I am limiting myself strictly 
to the situation disclosed in the Order of Reference and the different declarations 
which appear in the successive Acts adopted by Parliament.” Jbid., at p. 6 
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It has invariably been declared that they are not judgments either binding on 
the Government, on Parliament, on individuals, and even on the Court itself, 
although, of course, this should be qualified by saying that, in a contested 
case where the same questions would arise, they would no doubt be followed. 
But precisely on account of their character the opinions are supposed to be 
given on the material which appears in the Order of Reference and the Court 
is not expected to look to outside evidence. It is clear that the Court may 
take into consideration any fact which is common, or public, knowledge, or 
of which it could ordinarily take judicial notice. Otherwise, however, excepting 
very exceptional cases, which it would be quite impossible to enumerate and 
in respect of which the present Reference is not concerned, the Court is limited 
to the statements of fact contained in the Order of Reference.'** 

If, as his lordship suggests, a court in dealing with a reference is barred 
from the full and unrestricted reception of evidence in a manner which 
the very nature of a proper constitutional inquiry demands, that practice 
may operate to the detriment of interested persons by precluding them from 
presenting evidence on any of the considerations material to a determination 
of pith and substance before that question becomes affected by judicial pre- 
cedent. As Rinfret C.J.C. noted, “it can hardly be expected that the Order 
of Reference would contain material of a nature to induce the Court to 
conclude to the colourability of the legislation.”’'"* Moreover, assuming that 
the constitutional reference becomes a regular practice, constitutional law 
may tend to become a pure matter of inter-governmental contest, in which 
any suggestion of purpose attributable to the division of legislative power 
under the British North America Act recedes further into the background 
than is the case today. The courts are at the same time drawn onto the 
stage of political controversy—a position which they were never intended 
to assume. 

Even in the ordinary contested case involving constitutional law there 
are some self-imposed limitations on the courts’ full freedom of investigation 
into matters relevant to pith and substance. In the Alberta Bank Taxation 
Case, Lord Maugham laid down the principle that the effect of legislation 
and the object and purpose of its enactment may be proved by evidence but 
only, as he expressed it, “in a proper case” and “in a case which calls 
for it.”'*’ These statements have been interpreted as affording the trial 
judge the freedom to admit or reject evidence according to his discretion.'”* 
His lordship may have felt that by limiting the admission of evidence to 
“proper cases legislative validity was being left for exclusive determination 
7 M37bid., at p. 3. —_—-a ~* . —s =, 

1647 bid., at p. 4. 

165[1939] A.C. 117, at pp. 130, 131 

168See, Tolton Manufacturing Co. Ltd. v. The Advisory Committee under the 


Industrial Standards Act for Men’s and Boy’s Clothing Industry, [1940] O.R. 301, as 
varied by [1941] O.R. 79. 
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according to the terms of the British North America Act in all but a few 
exceptional cases. This, however, is never the case in actual fact. The 
essential problem is whether the court ought to be allowed the discretion of 
deciding a case on the basis of impression and of judicial notice in prefer- 
ence to deciding it on evidence admitted to prove all relevant facts. As we 
have already noted, very broad freedom of decision rests with a court even 
on a basis of accepted facts. We submit that this added power of rejecting 
evidence is one which ought to be exercised with great reluctance. 


F. E. LaBrie 
School of Law, 


University of Toronto. 








NOTES AND DOCUMENTS 


RECENT AMENDMENTS TO CANADA’S CONSTITUTION 


Canada’s constitutional position has been rounded out by legislation 
enacted during the past year. Two of the relevant statutes deal with the 
entry of Newfoundland “into confederation with Canada.” A third relates 
to “the amendment of the Constitution of Canada.” Discussions of these acts 
appear elsewhere in this JouRNAL (see pp. 208-17 and 201-7). Finally, 
there are the provisions of the Supreme Court Act which were passed 
following the decision of the Judicial Committee of the Privy Council in 
Attorney-General for Ontario et al. v. Attorney-General for Canada et al., 
[1947] A.C. 127; [1947] 1 D.L.R. 801. 


J.F. 
I 


An Act to APPROVE THE TERMS OF UNION OF NEWFOUNDLAND WITH 
CANADA 


13 Geo. VI (1st session Can.), c. 1 


[ Assented to 18th February, 1949.] 
| IS Majesty, by and with the advice and consent of the Senate and House 


of Commons of Canada, enacts as follows: 


1. The agreement set out in the Schedule to this Act is hereby approved. 


SCHEDULE 
TERMS OF UNION OF NEWFOUNDLAND WitH CANADA 


MEMORANDUM OF AGREEMENT ENTERED INTO ON THE ELEVENTH Day OF 


DECEMBER, 1948, BETWEEN CANADA AND NEWFOUNDLAND. 


WHEREAS a delegation appointed from its members by the National Con- 
vention of Newfoundland, a body clected by the people of Newfoundland, 
consulted in 1947 with the Government of Canada to ascertain what fair and 
equitable basis might exist for the union of Newfoundland with Canada; 

WHerEAs, following discussions with the delegation, the Government of 
Canada sent to His Excellency the Governor of Newfoundland for submission 
to the National Convention a statement of terms which the Government of 
Canada would be prepared to recommend to the Parliament of Canada as 
a fair and equitable basis for union, should the people of Newfoundland desire 


to enter into contede ration: 
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Wuereas the proposed terms were debated in the National Convention 
in Newfoundland and were before the people of Newfoundland when, by a 
majority at a referendum held on the twenty-second day of July, 1948, they 
expressed their desire to enter into confederation with Canada; 

Wuereas the Governments of the United Kingdom, Canada and New- 
foundland agreed after the referendum that representatives of Canada and 
Newfoundland should meet and settle the final terms and arrangements for 
the union of Newfoundland with Canada; 

AND WHEREAS authorized representatives of Canada and authorized repre- 
sentatives of Newfoundland have settled the terms hereinafter set forth as the 
Terms of Union of Newfoundland with Canada; 

It is therefore agreed as follows: 


TERMS OF UNION 


UNION. 


1. On, from, and after the coming into force of these Terms (hereinafter 
referred to as the date of Union), Newfoundland shall form part of Canada 
and shall be a province thereof to be called and known as the Province of 
Newfoundland. 

2. The Province of Newfoundland shall comprise the same territory as at 
the date of Union, that is to say, the island of Newfoundland and the islands 
adjacent thereto, the Coast of Labrador as delimited in the report delivered 
by the Judicial Committee of His Majesty’s Privy Council on the first day of 
March, 1927, and approved by His Majesty in His Privy Council on the 
twenty-second day of March, 1927, and the islands adjacent to the said Coast 
of Labrador. 


APPLICATION OF THE British Nortu America Acts. 

3. The British North America Acts, 1867 to 1946, shall apply to the 
Province of Newfoundland in the same way, and to the like extent as they 
apply to the provinces heretofore comprised in Canada, as if the Province of 
Newfoundland had been one of the provinces originally united, except in so 
far as varied by these Terms and except such provisions as are in terms made 
or by reasonable intendment may be held to be specially applicable to or only 


to affect one or more and not all of the provinces originally united 


REPRESENTATION IN PARLIAMENT. 
+. The Province of Newfoundland shall be entitled to be represented in the 
Senate by six members, and in the House of Commons by seven members out 


of a total membership of two hundred and sixty-two 
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5. Representation in the Senate and in the House of Commons shall from 
time to time be altered or readjusted in accordance with the British North 
America Acts, 1867 to 1946. 

6. (1) Until the Parliament of Canada otherwise provides, the Province 
of Newfoundland shall for the purposes of the election of members to serve in 
the House of Commons, be divided into the electoral divisions named and 
delimited in the Schedule’ to these Terms, and each such division shall be 
entitled to return one member. 

(2) For the first election of members to serve in the House of Commons, 
if held otherwise than as part of a general election, the Governor General in 
Council may cause writs to be issued and may fix the day upon which the polls 
shall be held, and, subject to the foregoing, the laws of Canada relating to by- 
elections shall apply to an election held pursuant to any writ issued under 
this Term. 

(3) The Chief Electoral Officer shall have authority to adapt the pro- 
visions of The Dominion Elections Act, 1938, to conditions existing in the 
Province of Newfoundland so as to conduct effectually the first election of 
members to serve in the House of Commons. 


PROVINCIAL CONSTITUTION. 


7. The Constitution of Newfoundland as it existed immediately prior to 
the sixteenth day of February, 1934, is revived at the date of Union and shall, 
subject to these Terms and the British North America Acts, 1867 to 1946, 
continue as the Constitution of the Province of Newfoundland from and after 
the date of Union, until altered under the authority of the said Acts. 


Executive. 

8. (1) For the Province of Newfoundland there shall be an officer styled 
the Lieutenant-Governor, appointed by the Governor General in Council by 
instrument under the Great Seal of Canada. 

(2) Pending the first appointment of a Licutenant-Governor for the Pro- 
vince of Newfoundland and the assumption of his duties as such, the Chief 
Justice, or if the office of Chief Justice is vacant, the senior judge, of the 
Supreme Court of Newfoundland, shall execute the office and functions of 
Lieutenant-Governor under his oath of office as such Chief Justice or senior 
judge. 

9. The Constitution of the Executive Authority of Newfoundland as it 
existed immediately prior to the sixteenth day of February, 1934, shall, subject 
to these Terms and the British North America Acts, 1867 to 1946, continue as 
the Constitution of the Executive Authority of the Province of Newfoundland 


'This schedule, which is not reprinted in the JourNAL, names and delimits seven 
divisions. 


———— 


es 
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from and after the date of Union, until altered under the authority of the 
said Acts. 

10. The Lieutenant-Governor in Council shall as soon as may be after 
the date of Union adopt and provide a Great Seal of the Province of New- 
foundland and may from time to time change such seal. 

11. All powers, authorities, and functions that under any statute were at 
or immediately prior to the date of Union vested in or exercisable by the 
Governor of Newfoundland individually, or in Council, or in Commission, 

(a) as far as they are capable of being exercised after the date of Union in 
relation to the Government of Canada, shall be vested in and shall or 
may be exercised by the Governor General, with the advice, or with the 
advice and consent, or in conjunction with, the King’s Privy Council for 
Canada or any member or members thereof, or by the Governor General 
individually, as the case requires, subject nevertheless to be abolished or 
altered by the Parliament of Canada under the authority of the British 
North America Acts, 1867 to 1946; and 

(b) as far as they are capable of being exercised after the date of Union in 
relation to the Government of the Province of Newfoundland, shall be 
vested in and shall or may be exercised by the Lieutenant-Governor of the 
Province of Newfoundland, with the advice, or with the advice and con- 
sent, or in conjunction with, the Executive Council of the Province of New- 
foundland or any member or members thereof, or by the Lieutenant- 
Governor individually, as the case requires, subject nevertheless to be 
abolished or altered by the Legislature of the Province of Newfoundland 
under the authority of the British North America Acts, 1867 to 1946. 
12. Until the Parliament of Canada otherwise provides, the powers, 

authorities, and functions vested in or imposed on any member of the Com- 
mission of Government of Newfoundland, as such member or as a Commissioner 
charged with the administration of a Department of the Government of New- 
foundland, at or immediately prior to the date of Union in relation to matters 
other than those coming within the classes of subjects by the British North 
America Acts, 1867 to 1946, assigned exclusively to the Legislature of a province, 
shall in the Province of Newfoundland be vested in or imposed on such person 
or persons as the Governor General in Council may appoint or designate. 

13. Until the Legislature of the Province of Newfoundland otherwise pro- 
vides, the powers, authorities, and functions vested in or imposed on any 
member of the Commission of Government of Newfoundland, as such member 
or as a Commissioner charged with the administration of a Department of the 
Government of Newfoundland, at or immediately prior to the date of Union in 
relation to matters coming within the classes of subjects by the British North 
America Acts, 1867 to 1946, assigned exclusively to the Legislature of a pro- 
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vince, shall in the Province of Newfoundland be vested in or imposed on such 
person or persons as the Lieutenant-Governor in Council may appoint or 
designate. 


Legislature. 


14. (1) Subject to paragraph two of this Term, the Constitution of the 
Legislature of Newfoundland as it existed immediately prior to the sixteenth 
day of February, 1934, shall, subject to these Terms and the British North 
America Acts, 1867 to 1946, continue as the Constitution of the Legislature of 
the Province of Newfoundland from and after the date of Union, until altered 
under the authority of the said Acts. 

(2) The Constitution of the Legislature of Newfoundland in so far as it 
relates to the Legislative Council shall not continue, but the Legislature of the 
Province of Newfoundland may at any time re-establish the Legislative Council 
or establish a new Legislative Council. 

15. (1) Until the Legislature of the Province of Newfoundland otherwise 
provides, the powers, authorities, and functions vested in or imposed on a 
Minister or other public officer or functionary under any statute of New- 
foundland relating to the Constitution of the Legislature of Newfoundland as 
it existed immediately prior to the sixteenth day of February, 1934, shall, 
subject to these Terms and the British North America Acts, 1867 to 1946, be 
vested in or imposed on such person or persons as the Lieutenant-Governor in 
Council may appoint or designate. 

(2) Until the Legislature of the Province of Newfoundland otherwise 
provides, 

(a) the list of electors prepared pursuant to The List of Electors Act, 1947, 
shall be deemed to be the list of electors for the purposes of The Election 
Act, 1913, subject to the provisions of The Election Act, 1913, respecting 
supplementary lists of electors; 

(b) the franchise shall be extended to female British subjects who have 
attained the full age of twenty-one years and are otherwise qualified as 
electors; 

(c) the Coast of Labrador together with the islands adjacent thereto shall 
constitute an additional electoral district to be known as Labrador and 
to be represented by one member, and residents of the said district who 
are otherwise qualified as electors shall be entitled to vote; and 

d) the Lieutenant-Governor in Council may by proclamation defer any 
election in the electoral district of Labrador for such period as may be 
specified in the proclamation. 

16. The Legislature of the Province of Newfoundland shall be called to- 
gether not later than four months after the date of Union. 
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EDUCATION. 


17. In lieu of section ninety-three of the British North America Act, 1867, 
the following Term shall apply in respect of the Province of Newfoundland: 
In and for the Province of Newfoundland the Legislature shall have 
exclusive authority to make laws in relation to education, but the Legislature 
will not have authority to make laws prejudicially affecting any right or 
privilege with respect to denominational schools, common (amalgamated) 
schools, or denominational colleges, that any class or classes of persons have 
by law in Newfoundland at the date of Union, and out of public funds of 
the Province of Newfoundland, provided for education, 

(a) all such schools shall receive their share of such funds in accordance 
with scales determined on a non-discriminatory basis from time to time 
by the Legislature for all schools then being conducted under authority 
of the Legislature; and 

(b) all such colleges shall receive their share of any grant from time to 
time voted for all colleges then being conducted under authority of the 
Legislature, such grant being distributed on a non-discriminatory basis. 





CONTINUATION OF Laws. 


General. 
| 18. (1) Subject to these Terms, all laws in force in Newfoundland at or 
| immediately prior to the date of Union shall continue therein as if the Union 
had not been made, subject nevertheless to be repealed, abolished, or altered 
by the Parliament of Canada or by the Legislature of the Province of New- 


foundland according to the authority of the Parliament or of the Legislature 

under the British North America Acts, 1867 to 1946, and all orders, rules, and 
\ regulations made under any such laws shall likewise continue, subject to be 
revoked or amended by the body or person that made such orders, rules, or 
regulations or the body or person that has power to make such orders, rules, 
or regulations after the date of Union, according to their respective authority 
under the British North America Acts, 1867 to 1946. 


| (2) Statutes of the Parliament of Canada in force at the date of Union, 
or any part thereof, shall come into force in the Province of Newfoundland on 
' a day or days to be fixed by Act of the Parliament of Canada or by proclamation 

of the Governor General in Council issued from time to time, and any such 
proclamation may provide for the repeal of any of the laws of Newfoundland 


that 


a) are of general application; 


7 b) relate to the same subject-matter as the statute or part thereof so pro- 
claimed; and 
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(c) could be repealed by the Parliament of Canada under paragraph one 
of this Term. 

(3) Notwithstanding anything in these Terms, the Parliament of Canada 
may with the consent of the Legislature of the Province of Newfoundland 
repeal any law in force in Newfoundland at the date of Union. 

(4) Except as otherwise provided by these Terms, all courts of civil and 
criminal jurisdiction and all legal commissions, powers, authorities, and func- 
tions, and all officers and functionaries, judicial, administrative, and ministerial, 
existing in Newfoundland at or immediately prior to the date of Union, shall 
continue in the Province of Newfoundland as if the Union had not been made, 
until altered, abolished, revoked, terminated, or dismissed by the appropriate 
authority under the British North America Acts, 1867 to 1946. 


Supply. 

19. Any statute of Newfoundland enacted prior to the date of Union for 
granting to His Majesty sums of money for defraying expenses of, and for 
other purposes relating to, the public service of Newfoundland, for the financial 
year ending the thirty-first day of March, one thousand nine hundred and fifty, 
shall have effect after the date of Union according to its terms, until otherwise 
provided by the Legislature of the Province of Newfoundland. 


Patents. 


20. (1) Subject to this Term, Canada will provide that letters patent for 
inventions issued under the laws of Newfoundland prior to the date of Union 
shall be deemed to have been issued under the laws of Canada, as of the date 
and for the term thereof. 

(2) Canada will provide further that in the event of conflict between 
letters patent for an invention issued under the laws of Newfoundland prior 
to the date of Union and letters patent for an invention issued under the laws 
of Canada prior to the date of Union 

(a) the letters patent issued under the laws of Newfoundland shall have 

the same force and effect in the Province of Newfoundland as if the Union 
had not been made, and all rights and privileges acquired under or by 
virtue thereof may continue to be exercised or enjoyed in the Province 
of Newfoundland as if the Union had not been made; and 

(b) the letters patent issued under the laws of Canada shall have the same 

force and effect in any part of Canada other than the Province of New- 
foundland as if the Union had not been made, and all rights and privileges 
acquired under or by virtue thereof may continue to be exercised or 
enjoyed in any part of Canada other than the Province of Newfoundland 
as if the Union had not been made. 


> 


3) The laws of Newfoundland existing at the date of Union shall continue 
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to apply in respect of applications for the grant of letters patent for inventions 
under the laws of Newfoundland pending at the date of Union, and any letters 
patent for inventions issued upon such applications shall, for the purposes of 
this Term, be deemed to have been issued under the laws of Newfoundland 
prior to the date of Union; and letters patent for inventions issued under the 
laws of Canada upon applications pending at the date of Union shall, for the 
purposes of this Term, be deemed to have been issued under the laws of Canada 
prior to the date of Union. 

(4) Nothing in this Term shall be construed to prevent the Parliament of 
Canada from providing that no claims for infringement of a patent issued in 
Canada prior to the date of Union shall be entertained by any court against 
any person for anything done in Newfoundland prior to the date of Union in 
respect of the invention protected by such patent, and that no claims for in- 
fringement of a patent issued in Newfoundland prior to the date of Union 
shall be entertained by any court against any person for anything done in 
Canada prior to the date of Union in respect of the invention protected by 
such patent. 

Trade Marks. 


21. (1) Canada will provide that the registration of a trade mark under 
the laws of Newfoundland prior to the date of Union shall have the same 
force and effect in the Province of Newfoundland as if the Union had not 
been made, and all rights and privileges acquired under or by virtue thereof 
may continue to be exercised or enjoyed in the Province of Newfoundland as 
if the Union had not been made. 

(2) The laws of Newfoundland existing at the date of Union shall con- 
tinue to apply in respect of applications for the registration of trade marks 
under the laws of Newfoundland pending at the date of Union and any trade 
marks registered upon such applications shall, for the purposes of this Term, be 
deemed to have been registered under the laws of Newfoundland prior to the 
date of Union. 


Fisheries. 


22. (1) In this Term, the expression “Fisheries” Laws” means the Act 
No. 11 of 1936, entitled “An Act for the creation of the Newfoundland Fisheries 
Board”, the Act No. 14 of 1936, entitled “An Act to Prevent the Export of Fish 
Without Licence”, the Act No. 32 of 1936, entitled “An Act to Amend the 
Newfoundland Fisheries Board Act (No. 11 of 1936)”, the Act No. 37 of 1938, 
entitled “An Act Further to Amend the Newfoundland Fisheries Board Act, 
1936”, the Act No. 10 of 1942, entitled “An Act Respecting Permits for the 
Exportation of Salt Fish”, the Act No. 39 of 1943, entitled “An Act Further 
to Amend the Newfoundland Fisheries Board Act, 1936”, the Act No. 16 of 
1944, entitled “An Act Further to Amend the Newfoundland Fisheries Board 
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Acts, 1936-38", and the Act No. 42 of 1944, entitled “An Act Further to 
Amend the Newfoundland Fisheries Board Act, 1936”, in so far as they relate 
to the export marketing of salted fish from Newfoundland to other countries 
or to any provinces of Canada. 

(2) Subject to this Term, all Fisheries Laws and all orders, rules, and 
regulations made thereunder shall continue in force in the Province of New- 
foundland as if the Union had not been made, for a period of five years from 
the date of Union and thereafter until the Parliament of Canada otherwise 
provides, and shall continue to be administered by the Newfoundland Fisheries 
Board; and the costs involved in the maintenance of the Board and the 
administration of the Fisheries Laws shall be borne by the Government of 
Canada. 

(3) The powers, authorities, and functions vested in or imposed on the 
Governor in Commission or the Commissioner for Natural Resources under 
any of the Fisheries Laws shall after the date of Union respectively be vested 
in or imposed on the Governor General in Council and the Minister of Fisheries 
of Canada or such other Minister as the Governor General in Council may 
designate. 

(4) Any of the Fisheries Laws may be repealed or altered at any time 
within the period of five years from the date of Union by the Parliament of 
Canada with the consent of the Lieutenant-Governor in Council of the Province 
of Newfoundland and all orders, rules, and regulations made under the 
authority of any Fisheries Laws may be revoked or altered by the body or 
person that made them or, in relation to matters to which paragraph three of 
this Term applies, by the body or person that under the said paragraph three 
has power to make such orders, rules, or regulations under the Fisheries Laws 
after the date of Union. 

(5) The Chairman of the Newfoundland Fisheries Board or such other 
member of the Newfoundland Fisheries Board as the Governor General in 
Council may designate shall perform in the Province of Newfoundland the 
duties of Chief Supervisor and Chief Inspector of the Department of Fisheries 
of the Government of Canada, and employees of the Newfoundland Fisheries 
Board shall become employees in that Department in positions comparable to 
those of the employees in that Department in other parts of Canada. 

(6) Terms eleven, twelve, thirteen and eighteen are subject to this Term. 


FINANCIAL TERMS. 
Debt. 
23. Canada will assume and provide for the servicing and retirement of the 
stock issued or to be issued on the security of Newfoundland pursuant to The 


Loan Act, 1933, of Newfoundland and will take over the Sinking Fund 
established under that Act. 


I 


d 





ee 
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Financial Surplus. 

24. (1) In this Term the expression “financial surplus” means the balances 
standing to the credit of the Newfoundland Exchequer at the date of Union 
(less such sums as may be required to discharge accounts payable at the date of 
Union in respect of appropriations for the public services) and any public 
moneys or public revenue (including loans and advances referred to in Term 
twenty-five) in respect of any matter, thing, or period prior to the date of 
Union recovered by the Government of the Province of Newfoundland subse- 
quent to the date of Union. 

(2) Newfoundland will retain its financial surplus subject to the following 
conditions: 

(a) one-third of the surplus shall be set aside during the first eight years 
from the date of Union, on deposit with the Government of Canada, to 
be withdrawn by the Government of the Province of Newfoundland only 
for expenditures on current account to facilitate the maintenance and 
improvement of Newfoundland public services, and any portion of this 
one-third of the surplus remaining unspent at the end of the eight-year 
period shall become available to the Province of Newfoundland without 
the foregoing restriction; 

(b) the remaining two-thirds of the surplus shall be available to the 
Government of the Province of Newfoundland for the development of 
resources and for the establishment or extension of public services within 
the Province of Newfoundland; and 

(c) no part of the surplus shall be used to subsidize the production or sale 
of products of the Province of Newfoundland in unfair competition with 
similar products of other provinces of Canada, but nothing in this para- 
graph shall preclude the Province of Newfoundland from assisting industry 
by developmental loans on reasonable conditions or by ordinary provincial 
administrative services. 

(3) The Government of the Province of Newfoundland will have the 
right within one year from the date of Union to deposit with the Government 
of Canada all or any part of its financial surplus held in dollars and on the 
thirty-first day of March and the thirtieth day of September in each year to 
receive with respect thereto interest at the rate of two and five-eights per centum 
per annum during a maximum period of ten years from the date of Union on 


the minimum balance outstanding at any time during the six-month period 
preceding payment of interest. 


Loans. 

25. (1) The Province of Newfoundland will retain its interest in, and any 
securities arising from or attaching to, any loans or advances of public funds 
made by the Government of Newfoundland prior to the date of Union. 

(2) Unless otherwise agreed by the Government of Canada, paragraph 
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one of this Term shall not apply to any loans or advances relating to any works, 
property, or services taken over by Canada pursuant to Term thirty-one or 
Term thirty-three. 
Subsidies. 
26. Canada will pay to the Province of Newfoundland the following sub- 
sidies : 

(a) an annual subsidy of $180,000 and an annual subsidy equal to 80 cents 
per head of the population of the Province of Newfoundland (being taken 
at 325,000 until the first decennial census after the date of Union), subject 
to be increased to conform to the scale of grants authorized by the British 
North America Act, 1907, for the local purposes of the Province and the 
support of its Government and Legislature, but in no year shall sums pay- 
able under this paragraph be less than those payable in the first year after 
the date of Union; and 

(b) an additional annual subsidy of $1,100,000 payable for the like purposes 
as the various fixed annual allowances and subsidies provided by statutes 
of the Parliament of Canada from time to time for the Provinces of Nova 
Scotia, New Brunswick, and Prince Edward Island or any of them and 
in recognition of the special problems of the Province of Newfoundland 
by reason of geography and its sparse and scattered population 


Tax Agreement. 

27. (1) The Government of Canada will forthwith after the date of Union 
make an offer to the Government of the Province of Newfoundland to enter 
into a tax agreement for the rental to the Government of Canada of the income, 
corporation income, and corporation tax fields, and the succession duties tax 
field. 

(2) The offer to be made under this Term will be similar to the offers to 
enter into tax agreements made to other provinces, necessary changes being 
made to adapt the offer to circumstances arising out of the Union, except that 
the offer will provide that the agreement may be entered into either for a 
number of fiscal years expiring at the end of the fiscal year in 1952, as in the 
case of other provinces, or for a number of fiscal years expiring at the end of 
the fiscal year in 1957, at the option of the Government of the Province of 
Newfoundland, but if the Government of the Province of Newfoundland 
accepts the latter option the agreement will provide that the subsequent entry 
into a tax agreement by the Government of Canada with any other province 
will not entitle the Government of the Province of Newfoundland to any 
alteration in the terms of its agreement. 

(3) The offer of the Government of Canada to be made under this Term 
may be accepted by the Government of the Province of Newfoundland within 
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nine months after the date of the offer but if it is not so accepted will there- 
upon expire. 

(4) The Government of the Province of Newfoundland shall not by any 
agreement entered into pursuant to this Term be required to impose on any 
person or corporation taxation repugnant to the provisions of any contract 
entered into with such person or corporation before the date of the agreement 
and subsisting at the date of the agreement. 

(5) If the Province of Newfoundland enters into a tax agreement pur- 
suant to this Term the subsidies payable under Term twenty-six will, as in the 
case of similar subsidies to other provinces, be included in the computation of 
tax agreement payments. 

Transitional Grants. 


28. (1) In order to facilitate the adjustment of Newfoundland to the 
status of a province of Canada and the development by the Province of New- 
foundland of revenue-producing services, Canada will pay to the Province of 
Newfoundland each year during the first twelve years after the date of Union 
a transitional grant as follows, payment in each year to be made in equal 
quarterly instalments commencing on the first day of April, namely, 


PUI nic tsii cha ciaicedvshcccia testnianienbambsanidinadidsleibin $6,500,000 
I ai siiaslatihesinh alesescieutihansbianiessrainaiceddslaane 6,500,000 
i veiceseuiiseniicepncieieacaniaiitenladibceeisabietennioupien 6,500,000 
III ksi: cerlinesiessiraesetnpraniebbetossnundnssmihaies 5,650,000 
I MOIS ici sscrecsisas ise aaataceigdirbisiaieiaaataae 4,800,000 
INI © sinus sa ctetinicatiiinstihaelonessndneastisnenensoebiousontn 3,950,000 
RII ss ss sasssascnsicdensinniheninsaiicialvaueonteaiyaiionn 3,100,000 
RE IIIS scale casenaciveimacelgaaedoniailabesansiamenabial 2,250,000 
SII ccna cariiailachiisnapnioiicicaianiapibiiaediippeeinepiniannaniiniahat 1,400,000 
PIII sii snsicinietinsuckanhecsbanideieatiabieibdapsciaiaionbaiates 1,050,000 
II NINN asia stlsdedtcenadicdaindesiniaagieunainngpinanans 700,000 
PEAY SIN ciescesiniclesiistcteieindecnstieaiicintiaintiat 350,000 


(2) The Government of the Province of Newfoundland will have the right 
to leave on deposit with the Government of Canada any portion of the 
transitional grant for the first eight years with the right to withdraw all or any 
portion thereof in any subsequent year and on the thirty-first day of March 
and the thirtieth day of September in each year to receive in respect of any 
amounts so left on deposit interest at the rate of two and five-eights per centum 
per annum up to a maximum period of ten years from the date of Union on 
the minimum balance outstanding at any time during the six-month period 
preceding payment of interest. 
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Review of Financial Position. 

29. In view of the difficulty of predicting with sufficient accuracy the 
financial consequences to Newfoundland of becoming a province of Canada, 
the Government of Canada will appoint a Royal Commission within eight 
years from the date of Union to review the financial position of the Province 
of Newfoundland and to recommend the form and scale of additional financial 
assistance, if any, that may be required by the Government of the Province of 
Newfoundland to enable it to continue public services at the levels and standards 
reached subsequent to the date of Union, without resorting to taxation more 
burdensome, having regard to capacity to pay, than that obtaining generally 
in the region comprising the Maritime Provinces of Nova Scotia, New Bruns- 
wick, and Prince Edward Island. 


MISCELLANEOUS PROVISIONS. 


Salaries of Lieutenant-Governor and Judges. 
30. The salary of the Lieutenant-Governor and the salaries, allowances, 
and pensions of the judges of such superior, district, and county courts as are 


now or may hereafter be constituted in the Province of Newfoundland shall 
be fixed and provided by the Parliament of Canada. 


Public Services, Works and Property. 

31. At the date of Union, or as soon thereafter as practicable, Canada 
will take over the following services and will as from the date of Union relieve 
the Province of Newfoundland of the public costs incurred in respect of each 
service taken over, namely, 

(a) the Newfoundland Railway, including steamship and other marine 

SETVICEs ; 
b) The Newfoundland Hotel, if requested by the Government of the 
Province of Newfoundland within six months from the date of Union; 

(c) postal and publicly-owned telecommunication services; 

d) civil aviation, including Gander Airport; 

e) customs and excise: 

(f) defence; 

g) protection and encouragement of fisheries and operation of bait services; 

(h) geological, topographical, geodetic, and hydrographic surveys; 

(7) lighthouses, fog alarms, buoys, beacons, and other public works and 

services in aid of navigation and shipping; 

(7) marine hospitals, quarantine, and the care of ship-wrecked crews; 

k) the public radio broadcasting system; and 

(/) other public services similar in kind to those provided at the date of 

Union for the people of Canada generally. 





id 


of 
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32. (1) Canada will maintain in accordance with the traffic offering a 
freight and passenger steamship service between North Sydney and Port aux 
Basques, which, on completion of a motor highway between Corner Brook and 
Port aux Basques, will include suitable provision for the carriage of motor 
vehicles. 

(2) For the purpose of railway rate regulation the Island of Newfoundland 
will be included in the Maritime region of Canada, and through-traffic moving 
between North Sydney and Port aux Basques will be treated as all-rail traffic. 

(3) All legislation of the Parliament of Canada providing for special rates 
on traffic moving within, into, or out of, the Maritime region will, as far as 
appropriate, be made applicable to the Island of Newfoundland. 

33. The following public works and property of Newfoundland shall become 
the property of Canada when the service concerned is taken over by Canaaa, 
subject to any trusts existing in respect thereof, and to any interest other than 
that of Newfoundland in the same, namely, 

(a) the Newfoundland Railway, including rights of way, wharves, dry- 
docks, and other real property, rolling stock, equipment, ships, and other 
personal property ; 

(b) the Newfoundland Airport at Gander, including buildings and equip- 
ment, together with any other property used for the operation of the 
Airport; 

(c) the Newfoundland Hotel and equipment; 

(d) public harbours, wharves, break-waters, and aids to navigation; 

(e) bait depots and the motor vessel Malakoff; 

(f) military and naval property, stores, and equipment; 

g) public dredges and vessels except those used for services that remain 

the responsibility of Newfoundland and except the nine motor vessels 

known as the Clarenville boats; 

(h) the public telecommunication system, including rights of way, land 
lines, cables, telephones, radio stations, and other real and _ personal 
property; 


(t) real and personal property of the Broadcasting Corporation of New- 
foundland; and 


(g 


(7) subject to the provisions of Term thirty-four, customs houses, and 
post-offices and generally all public works and property, real and personal, 
used primarily for services taken over by Canada. 

34. Where at the date of Union any public buildings of Newfoundland 
included in paragraph (j) of Term thirty-three are used partly for services 
taken over by Canada and partly for services of the Province of Newfoundland 
the following provisions shall apply: 

(a) where more than half the floor space of a building is used for services 

taken over by Canada the building shall become the property of Canada 
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and where more than half the floor space of a building is used for services 

of the Province of Newfoundland the building shall remain the property 
of the Province of Newfoundland; 

(b) Canada shall be entitled to rent from the Province of Newfoundland 
on terms to be mutually agreed such space in the buildings owned by 
the Province of Newfoundland as is used for the services taken over by 
Canada and the Province of Newfoundland shall be entitled to rent from 
Canada on terms to be mutually agreed such space in the buildings 
owned by Canada as is used for the services of the Province of New- 
foundland; 

c) the division of buildings for the purposes of this Term shall be made 
by agreement between the Government of Canada and the Government 
of the Province of Newfoundland as soon as practicable after the date 
of Union; and 
d) if the division in accordance with the foregoing provisions results in 
either Canada or the Province of Newfoundland having a total ownership 
that is substantially out of proportion to the total floor space used for its 
services an adjustment of the division will be made by mutual agreement 
between the two Governments. 

35. Newfoundland public works and property not transferred to Canada 
by or under these Terms will remain the property of the Province of New- 
foundland. 

36. Without prejudice to the legislative authority of the Parliament of 
Canada under the British North America Acts, 1867 to 1946, any works, 
property, or services taken over by Canada pursuant to these Terms shall 
thereupon be subject to the legislative authority of the Parliament of Canada. 


Natural Resources. 


37. All lands, mines, minerals, and royalties belonging to Newfoundland 
at the date of Union, and all sums then due or payable for such lands, mines, 
minerals, or royalties, shall belong to the Province of Newfoundland, subject 
to any trusts existing in respect thereof, and to any interest other than that of 
the Province in the same. 

Veterans. 

38. Canada will make available to Newfoundland veterans the following 
benefits, on the same basis as they are from time to time available to Canadian 
veterans, as if the Newfoundland veterans had served in His Majesty’s Canadian 
forces, namely, 

(a) The War Veterans’ Allowance Act, 1946, free hospitalization and 
treatment, and civil service preference will be extended to Newfoundland 
veterans who served in the First World War or the Second World War 
or both; 


— 
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(b) Canada will assume as from the date of Union the Newfoundland 
pension liability in respect of the First World War, and in respect of the 
Second World War Canada will assume as from the date of Union the 
cost of supplementing disability and dependants’ pensions paid by the 
Government of the United Kingdom or an Allied country to Newfoundland 
veterans up to the level of the Canadian rates of pensions, and, in addition, 
Canada will pay pensions arising from disabilities that are pensionable 
under Canadian law but not pensionable cither under the laws of the 
United Kingdom or under the laws of an Allied country; 

(c) The Veterans’ Land Act, 1942, Part IV of the Unemployment Insurance 
Act, 1940, The Veterans’ Business and Professional Loans Act, and The 
Veterans Insurance Act will be extended to Newfoundland veterans who 
served in the Second World War; 

(d) a re-establishment credit will be made available to Newfoundland 
veterans who served in the Second World War equal to the re-establish- 
ment credit that might have been made available to them under The 
War Service Grants Act, 1944, if their service in the Second World War 
had been service in the Canadian forces, less the amount of any pecuniary 
benefits of the same nature granted or paid by the Government of any 
country other than Canada; 

(e) Canada will assume, as from the date of Union, the cost of vocational 
and educational training of Newfoundland veterans of the Second World 
War on the same basis as if they had served in His Majesty’s Canadian 
forces; and 

(f) sections six, seven, and eight of The Veterans Rehabilitation Act will 
be extended to Newfoundland veterans of the Second World War who 
have not received similar benefits from the Government of any country 
other than Canada. 


Public Servants. 


39. (1) Employees of the Government of Newfoundland in the services 
taken over by Canada pursuant to these Terms will be offered employment 
in these services or in similar Canadian services under the terms and conditions 
from time to time governing employment in those services, but without re- 
duction in salary or loss of pension rights acquired by reason of service in 
Newfoundland. 


(2) Canada will provide the pensions for such employees so that the 
employees will not be prejudiced, and the Government of the Province of 
Newfoundland will reimburse Canada for the pensions for, or at its option 
make to Canada contributions in respect of, the service of these employees with 
the Government of Newfoundland prior to the date of Union, but these pay- 
ments or contributions will be such that the burden on the Government of the 
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Province of Newfoundland in respect of pension rights acquired by reason of 
service in Newfoundland will not be increased by reason of the transfer. 

(3) Pensions of employees of the Government of Newfoundland who were 
retired on pension before the service concerned is taken over by Canada will 
remain the responsibility of the Province of Newfoundland. 


Welfare and Other Public Services. 

40. Subject to these Terms, Canada will extend to the Province of New- 
foundland, on the same basis and subject to the same terms and conditions 
as in the case of other provinces of Canada, the welfare and other public 
services provided from time to time by Canada for the people of Canada 
generally, which, in addition to the veterans’ benefits, unemployment insurance 
benefits, and merchant seamen benefits set out in Terms thirty-eight, forty-one, 
and forty-two respectively, include family allowances under The Family 
Allowances Act, 1944, unemployment insurance under The Unemployment 
Insurance Act, 1940, sick mariners’ benefits for merchant seamen and fishermen 
under the Canada Shipping Act, 1934, assistance for housing under The 
National Housing Act, 1944, and, subject to the Province of Newfoundland 
entering into the necessary agreements or making the necessary contributions, 
financial assistance under The National Physical Fitness Act for carrying out 
plans of physical fitness, health grants, and contributions under the Old Age 
Pensions Act for old age pensions and pensions for the blind. 


Unemployment Insurance. 

41. (1) Subject to this Term, Canada will provide that residents of the 
Province of Newfoundland in insurable employment who lose their employ- 
ment within six months prior to the date of Union and are still unemployed at 
that date, or who lose their employment within a two-year period after that date, 
will be entitled for a period of six months from the date of Union or six months 
from the date of unemployment, whichever is the later, to assistance on the same 
scale and under the same conditions as unemployment insurance benefits. 

(2) The rates of payment will be based on the individual’s wage record 
for the three months preceding his loss of employment, and to qualify for 
assistance a person must have been employed in insurable employment for at 
least thirty per centum of the working days within the period of three months 
preceding his loss of employment or thirty per centum of the working days 
within the period since the date of Union, whichever period is the longer. 


Merchant Seamen. 


42. (1) Canada will make available to Newfoundland merchant seamen 
who served in the Second World War on British ships or on ships of Allied 


| 
| 
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countries employed in service essential to the prosecution of the war, the follow- 
ing benefits, on the same basis as they are from time to time available to 
Canadian merchant seamen, as if they had served on Canadian ships, namely, 
(a) disability and dependants’ pensions will be paid, if disability occurred 
as a result of enemy action or counter-action, including extraordinary 
marine hazards occasioned by the war, and a Newfoundland merchant 
seaman in receipt of a pension from the Government of the United 
Kingdom or an Allied country will be entitled, during residence in Canada, 

to have his pension raised to the Canadian level; and 

(b) free hospitalization and treatment, vocational training, The Veterans’ 

Land Act, 1942, and The Veterans Insurance Act will be extended to 
disability pensioners. 

(2) Vocational training, Part IV of The Unemployment Insurance Act, 
1940, and The Veterans Insurance Act will be extended to Newfoundland 
merchant seamen who were eligible for a Special Bonus or a War Service 
Bonus, on the same basis as if they were Canadian merchant seamen. 

(3) The Unemployment Insurance Act, 1940, and The Merchant Seamen 
Compensation Act will be applied to Newfoundland merchant seamen as they 
are applied to other Canadian merchant seamen. 


Citizenship. 
43. Suitable provision will be made for the extension of the Canadian 
citizenship laws to the Province of Newfoundland. 


Defence Establishments. 
44. Canada will provide for the maintenance in the Province of New- 


foundland of appropriate reserve units of the Canadian defence forces, which 
will include the Newfoundland Regiment. 


Economic Survey. 

45. (1) Should the Government of the Province of Newfoundland institute 
an economic survey of the Province of Newfoundland with a view to determin- 
ing what resources may profitably be developed and what new industries may 
be established or existing industries expanded, the Government of Canada will 
make available the services of its technical employees and agencies to assist 
in the work. 

(2) As soon as may be practicable after the date of Union, the Govern- 
ment of Canada will make a special effort to collect and make available 
statistical and scientific data about the natural resources and economy of the 
Province of Newfoundland, in order to bring such information up to the 
standard attained for the other provinces of Canada. 
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Oleomargarine. 


46. (1) Oleomargarine or margarine may be manufactured or sold in the 
Province of Newfoundland after the date of the Union and the Parliament of 
Canada shall not prohibit or restrict such manufacture or sale except at the 
request of the Legislature of the Province of Newfoundland, but nothing in this 
Term shall affect the power of the Parliament of Canada to require compliance 
with standards of quality applicable throughout Canada. 

(2) Unless the Parliament of Canada otherwise provides or unless the sale 
and manufacture in, and the interprovincial movement between, all provinces 
of Canada other than Newfoundland, of oleomargarine and margarine, is 
lawful under the laws of Canada, oleomargarine or margarine shall not be 
sent, shipped, brought, or carried from the Province of Newfoundland into 
any other province of Canada. 


Income Taxes. 


47. In order to assist in the transition to payment of income tax on a 
current basis Canada will provide in respect of persons (including corporations ) 
resident in Newfoundland at the date of Union, who were not resident in 
Canada in 1949 prior to the date of Union, and in respect of income that 
under the laws of Canada in force immediately prior to the date of Union was 
not liable to taxation, as follows: 

(a) that prior to the first day of July, 1949, no payment will be required or 

deduction made from such income on account of income tax; 

(b) that for income tax purposes no person shall be required to report such 

income for any period prior to the date of Union; 

(c) that no person shall be liable to Canada for income tax in respect of 

such income for any period prior to the date of Union; and 

(d) that for individuals an amount of income tax for the 1949 taxation 

year on income for the period after the date of Union shall be forgiven 
so that the tax on all earned income and on investment income of not 
more than $2,250 will be reduced to one-half the tax that would have 
been payable for the whole year if the income for the period prior to the 
date of Union were at the same rate as that subsequent to such date. 


Statute of Westminster. 


48. From and after the date of Union the Statute of Westminster, 1931, 
shall apply to the Province of Newfoundland as it applies to the other 
Provinces of Canada. 


Saving. 


49. Nothing in these Terms shall be construed as relieving any person from 


any obligation with respect to the employment of Newfoundland labour in- 
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curred or assumed in return for any concession or privilege granted or conferred 
by the Government of Newfoundland prior to the date of Union. 


Coming into Force. 

50. These Terms are agreed to subject to their being approved by the 
Parliament of Canada and the Government of Newfoundland; shall take effect 
notwithstanding the Newfoundland Act, 1933, or any instrument issued pur- 
suant thereto; and shall come into force immediately before the expiration of 
the thirty-first day of March, 1949, if His Majesty has theretofore given His 
Assent to an Act of the Parliament of the United Kingdom of Great Britain 
and Northern Ireland confirming the same. 


Signed in duplicate at Ottawa this eleventh day of December, 1948. 
On behalf of Canada: 


“Louis S. St. LaureNntT”’ 
“BROOKE CLAXTON” 


On behalf of Newfoundland: 


“ALBERT J. WALSH” 

“F. Gorpon BraDLey” 
“Puitip Grucny” 

“Joon B. McEvoy” 
“Josepn R. SMALLWoopD” 
“G. A. WINTER” 


II 
Tue British Nortu America (No. 1) Act, 1949 
(12-13 Geo. VI (U.K.), c.22) 
An Act to confirm and give effect to Terms of Union 
agreed between Canada and Newfoundland. 


[23rd March, 1949.] 
WW. HEREAS by means of a referendum the people of Newfoundland have 


by a majority signified their wish to enter into confederation with 
Canada; 


Anp WuereAs the Agreement containing Terms of Union between Canada 
and Newfoundland set out in the Schedule to this Act has been duly approved 
by the Parliament of Canada and by the Government of Newfoundland; 

Anp Wuereas Canada has requested, and consented to, the enactment of 
an Act of the Parliament of the United Kingdom to confirm and give effect 
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to the said Agreement, and the Senate and House of Commons of Canada in 
Parliament assembled have submitted an address to His Majesty praying that 
His Majesty may graciously be pleased to cause a Bill to be laid before the 
Parliament of the United Kingdom for that purpose: 

Be it therefore enacted by the King’s Most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, and Commons, 
in this present Parliament assembled, and by the authority of the same, as 
follows: — 

1. The Agreement containing Terms of Union between Canada and New- 
foundland set out in the Schedule to this Act is hereby confirmed and shall 
have the force of law notwithstanding anything in the British North America 
Acts, 1867 to 1946. 

2. In accordance with the preceding section the provisions of the New- 
foundland Act, 1933, other than section three thereof (which relates to 
guarantee of certain securities of Newfoundland) shall be repealed as from the 
coming into force of the said Terms of Union. 

3. This Act may be cited as the British North America Act, 1949, and the 
British North America Acts, 1867 to 1946, and this Act may be cited together 
as the British North America Acts, 1867 to 1949. 


SCHEDULE 
[The Schedule to this Act is identical with the Schedule which appears at pp 


352-71, supra.] 


III 


Tue BritisH NortuH America (No.2) Act, 1949 
(13 Geo. VI (U.K.), c.81) 


An Act to amend The British North America Act, 1867, as respects the 
amendment of the Constitution of Canada. 


[16th December 1949. ] 
OE aticees the Senate and the House of Commons of Canada in 


Parliament assembled have submitted an Address to His Majesty 
praying that His Majesty may graciously be pleased to cause a measure to 
be laid before the Parliament of the United Kingdom for the enactment of 
the provisions hereinafter set forth: 

Be it therefore enacted by the King’s most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, and Commons, 


in this present Parliament assembled, and by the authority of the same, as 


follows: 





NOTES AND DocUMENTS 373 


1. Section ninety-one of the British North America Act, 1867 is hereby 
amended by renumbering Class | thereof as Class 1A and by inserting therein 
immediately before that Class the following as Class 1 :— 


“1. The amendment from time to time of the Constitution of Canada, 
except as regards matters coming within the classes of subjects by this 
Act assigned exclusively to the Legislatures of the provinces, or as regards 
rights or privileges by this or any other Constitutional Act granted or 
secured to the Legislature or the Government of a province, or to any 
class of persons with respect to schools or as regards the use of the English 
or the French language or as regards the requirements that there shall 
be a session of the Parliament of Canada at least one each year, and that 
no House of Commons shall continue for more than five years from the 
day of the return of the Writs for choosing the House; provided, however, 
that a House of Commons may in time of real or apprehended war, 
invasion or insurrection be continued by the Parliament of Canada if such 
continuation is not opposed by the votes of more than one-third of the 
members of such House.” 

2. This Act may be cited as The British North America (No. 2) Act, 1949, 
and shall be included among the Acts which may be cited as The British North 
America Acts, 1867 to 1949. 


IV 


An Act To AMEND THE SUPREME CourT AcT 


= 


(13 Geo. VI (2nd session ) (Can.), c. 37, ss. 3, 7) 


[ Assented to 10th December, 1949. ] 
IS Majesty, by and with the advice and consent of the Senate and House 


of Commons of Canada, enacts as follows: —... 

3. Section fifty-four of the [Supreme Court Act, chapter thirty-five of the 
Revised Statutes of Canada, 1927,| is repealed and the following substituted 
therefor: — 

“54. (1) The Supreme Court shall have, hold and exercise exclusive 
ultimate appellate civil and criminal jurisdiction within and for Canada; and 
the judgment of the Court shall, in all cases, be final and conclusive. 

(2) Notwithstanding any royal prerogative or anything contained in any 
Act of the Parliament of the United Kingdom or any Act of the Parliament 
of Canada or any Act of the legislature of any province of Canada or any 
other statute or law, no appeal lies or shall be brought from or in respect 
of the judgment of any court, judge or judicial officer in Canada to any 
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court of appeal, tribunal or authority by which, in the United Kingdom, 
appeals or petitions to His Majesty in Council may be ordered to be heard. 
(3) The Judicial Committee Act, 1833, chapter forty-one of the statutes of 
the United Kingdom of Great Britain and Ireland, 1833, and The Judicial 
Committee Act, 1844, chapter sixty-nine of the statutes of the United Kingdom 
of Great Britain and Ireland, 1844, and all orders, rules or regulations made 
under the said Acts are hereby repealed in so far as the same are part of the 
law of Canada.” .. . 
7. Notwithstanding anything in section three of this Act, an appeal from 
or in respect of a judgment pronounced in 
(a) a judicial proceeding that was commenced prior to the coming into 
force of this Act, or 
(b) a reference made by the Governor in Council or by the Lieutenant- 
Governor in Council of a province prior to the coming into force of 
this Act, 
lies or may be brought as if that section had not been enacted. 
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SURVEY OF CANADIAN LEGISLATION 


This survey of legislation in Canada, enacted during the past year, 
deals only with the most important statutes. 


DoMINION OF CANADA 
13 Geo. VI, Fifth Session, Twentieth Parliament, 1949 
Acts passed, 222; Public, 21; Local and Private, 17; Divorce, 184. 


AGRICULTURE.—The Agricultural Products Marketing Act (c. 16) revives 
memories of The Natural Products Marketing Act, 1934, which was declared 
ultra vires (see [1937] A.C. 377), but it avoids the pitfalls of the earlier Act. 
It empowers the governor-in-council to authorize any provincial agency, 
charged by the province to regulate intra-provincial marketing, to regulate 
marketing outside the province in interprovincial and export trade “and for 
such purposes to exercise all or any powers like the powers exercisable by such 
board or agency in relation to the marketing of such agricultural product 
locally within the province.” This does not offend against the cases which 
forbid inter-delegation if, as would appear to be clear, the Dominion has full 
authority to regulate interprovincial and export trade. 

The Agricultural Products Act (1947, c. 10) is amended by providing for 
its expiration on March 31, 1950. The Cheese and Cheese Factory Improve- 
ment Act (1939, c. 13) is amended in respect of its provisions for premium 
payments by the government to producers of high quality cheese. 


Courts.—The Judges Act, 1946 (c. 51) is amended (c. 18) by empower- 
ing the governor-in-council to appoint not more than six additional judges of 
the Quebec Superior Court. 


EMERGENCY Powers.—The Continuation of Transitional Measures Act, 
1947 (c. 16), the statutory warrant for the remaining war-time controls, is 
amended (c. 3), as it was last year, to provide for its expiration on the sixtieth 
day after Parliament meets in 1950 or on March 31, 1950, whichever date is 
the earlier, subject to being continued for a further period of one year upon 
order of the governor-in-council upon addresses of the Senate and House of 
Commons made while the Act is in force. 


Famity ALLowances.—The Family Allowances Act, 1944 (c. 40) is 
amended (c. 17) by reducing the residence qualification of a child not born 
in Canada from three years to one year, and by repealing a proviso under 
which family allowances payable in respect of children after the fourth child 
are reduced. 


Finance.—Four appropriation acts were passed during the session to pro- 


vide money for the public service (cc. 7, 14, 15, 21). 


ForeEIGN EXCHANGE ControLt.—An amendment of the Foreign Exchange 
Control Act (1946, c. 53) provides for its continuance in force until sixty days 
after commencement of the first session of Parliament in 1951. 
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NEWFOUNDLAND.—With the British North America Act, 1949 (Imp.), 
c. 22, the original scheme of confederation has been finally realized. New- 
foundland is admitted as the tenth province of Canada under terms of agree- 
ment arrived at between them. The same terms of union appear as a schedule 
both to the Imperial Act and to a Dominion statute (1949, c. 1) approving 
the terms as negotiated (vide supra, pp. 352-7). They provide, inter alia, for 
representation in the federal houses, for executive and legislative organs for 
the new province, and generally for integrating Newfoundland into the exist- 
ing scheme of Dominion-provincial relations. It may be noted that instead of 
s. 93 of the B.N.A. Act, a special provision as to education becomes part of 
the constitutional law applicable to Newfoundland. By the Statute Law 
Amendment (Newfoundland) Act (c. 6) the Dominion makes the amend- 
ments necessary in the various federal statutes to recognize the new status of 
Newfoundland. 


Pensions.—The Old Age Pensions Act (R.S.C. 1927, c. 156) is amended 
(c. 19) by providing for a federal contribution, in respect of a person in receipt 
of a pension from a province, of an amount not exceeding 75 per cent of $40 
monthly (instead of $30 monthly), or of the amount paid by the province 
monthly, whichever is the lesser. 


Pire Lines.—The Pipe Lines Act (c. 20) establishes a regulatory code 
for carriers of oil or gas through interprovincial pipe lines or pipe lines run- 
ning across the Canadian-American border. Authority to police such carriers 
is conferred upon the Board of Transport Commissioners for Canada. 


MisceLLaANgous.—The Canadian Commercial Corporations Act (1946, 
c. 40) is amended (c. 2) in respect of the provisions for government loans 
thereto. The Cullers Act (R.S.C. 1927, c. 39) is repealed (c. 11). The National 
Parks Act Amendment Act, 1949 (c. 5) rectifies the description of certain 
national parks consequent upon withdrawal of certain tracts of land from 
such parks. The usual annual statute was passed (c. 9) appointing auditors for 
the annual audit of the accounts of national railways as defined in the Cana- 
dian National-Canadian Pacific Act, 1933. An amendment to the Mail Con- 
tracts Supplemental Payments Act, 1947 (c. 8) provides for incorporation of 
supplemental payments with contract payments in mail contract renewals 
(c. 13). Minor amendments are made (c. 12) to the Game Export Act (1940-1, 
Gif). 


DoMINION OF CANADA 
13 Geo. VI, First Session, Twenty-first Parliament, 1949 
Acts passed 209; Public, 42; Local and Private, 1; Divorce, 166 


Bankruptcy.—The Bankruptcy Act, 1949 (c. 7) is a new comprchensive 
enactment replacing the former Act which was passed in 1920. Among the 
changes which may specially be noted are the provisions respecting proposals 
by insolvent persons. It is expressly provided that the Act binds the Crown 
in right of Canada or of a province. 
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Courts.—The Supreme Court Act (R.S.C. 1927, c. 35) is extensively 
amended (c. 37) in the light of the judicial independence of Canada through 
abolition of appeals to the Privy Council. The Supreme Court is enlarged to 
nine members of which three must be from Quebec. Imperial legislation 
respecting appeals to the Judicial Committee of the Privy Council is repealed 
in its application to Canada. Provision is made for appeals to the Supreme 
Court in forma pauperis by leave. The Judges Act, 1946 (c. 56) is amended 
(c. 27) to provide for increased salaries to Supreme Court judges. They will 
now receive $20,000 annually, and the chief justice will receive $25,000. The 
Exchequer Court Act (R.S.C. 1927, c. 34) is amended (c. 5) in respect of its 
provisions as to original jurisdiction and to appeals to the Supreme Court. 


CriminaL Law.—The Criminal Code (R.S.C. 1927, c. 36) is amended 
(c. 2) in various procedural sections to cover Newfoundland courts. Another 
amendment (c. 13) substitutes a new obscenity section which now also deals 
with crime comics. The Combines Investigation Act (R.S.C. 1927, c. 26) is 
amended (c. 12) to provide for non-jury trials of corporations, and there is 
an echo of the recent Dental Combine Case, [1949] O.R. 315, in an added 
provision which facilitates proof against an accused corporation through evi- 
dence of acts of an agent and by giving a wide evidentiary effect to documents 
proved to be in the possession of an accused or an agent or on premises used or 
occupied by an accused. 


Dominiton-ProvinciaL Retations.—The Dominion-Provincial Tax Rental 
Agreements Act, 1947 (c. 58) authorizing agreements with the provinces 
whereby the latter vacate certain tax fields in return for certain compensation 
to be paid by the Dominion, is amended (c. 19) principally in respect of its 
application to corporations distributing or generating electricity, gas, or steam. 


Export AND Import Permits.—The Export and Import Permits Act, 1947 
(c. 17) is amended (c. 22) by fixing its expiry date as July 31, 1951. 


Finance.—Three appropriation acts were passed during the session to pro- 
vide money for the public service (cc. 1, 3, 42). 


Fisu Inspection.—The Fish Inspection Act, 1949 (c. 23) sets up a regu- 
latory and inspection system in respect of fish and fish containers in connexion 
with the export and import thereof, and similarly as to marine plants in con- 
nexion with their export. The Act applies to interprovincial shipments as well. 
It authorizes the making of regulations as to grades, quality, and standards and 
also as to registration and licensing. In addition, export or import of adulter- 
ated fish is expressly prohibited. 


Forestry.—The Canada Forestry Act (c. 8) authorizes the government 
to establish national forests and forest experimental areas in federal crown 
lands and to establish forest products laboratories. Provision is made for 
Dominion-provincial agreements for protection and development of forest 
resources. The Dominion Forest Reserves and Parks Act (R.S.C. 1927, c. 78) 
is repealed. 


GOVERNMENT CorporaATIONsS.—The Canadian Overseas Telecommuni- 
cation Corporation (c. 10) is established as a corporate agent of the 
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crown to operate external telecommunication services for the conduct of 
public communications and to carry on the business of public communications 
between Canada and any other place and between Newfoundland and 
Canada. 


GovERNMENT DeparRTMENTS.—A re-shuffling of ministerial responsibilities 
is evidenced by the establishment of three new government departments, each 
presided over by a minister, under the following legislation: ‘The Department 
of Citizenship and Immigration Act (c. 16), The Department of Mines and 
Technical Surveys Act (c. 17), and The Department of Resources and 
Development Act (c. 18). These three departments replace four which existed 
previously. The Salaries Act (R.S.C. 1927, c. 182) is amended (c. 36) to 
provide salaries for the new ministers. 





Hovusinc.—The National Housing Act, 1944 (c. 46) is amended (c. 30) 
in its provisions respecting joint loans and loans to co-operative associations. 
Added powers are given to the Central Mortgage and Housing Corporation 
to undertake housing projects jointly with the provinces. 


INDUSTRIAL DEVELOPMENT BaNnkK.—The Industrial Development Bank 
Act, 1944 (c. 44) is amended (c. 26) by providing that proceedings by or 
against the bank may be taken in its name. Changes are made in the provisions 
respecting loans and guarantees by the bank. 


Live Stock Pepicree.—The Live Stock Pedigree Act, 1949 (c. 28), which 
replaces a similarly named act of 1932 (c. 49), provides for the incorporation 
of associations for keeping pedigree records of animals and birds. The Act 
stipulates the subject matter of by-laws of an association and provides that no 
by-law becomes effective until approved by the minister of agriculture and 
registered in his department. Associations may affiliate with each other, and 
the affiliation shall be known as the Canadian National Live Stock Records. 


MaritimME Coat Propuction AssIsTANCcE.—The Maritime Coal Pro- 
duction Assistance Act (c. 29) authorizes the government to make loans to 
coal operators in the Maritimes to assist them in increasing efficient opera- 
tions through mechanization. The Act confers certain tax advantages by way 
of depreciation allowance in respect of projects for which loans are made. 
The period during which loans may be made extends to October 31, 1959. 


Rattways.—The Canadian National Railways Financing and Guarantee 
Act, 1949 (c. 9) empowers the C.N.R. to issue securities for certain capital 
expenditures and provides for temporary government loans to it in respect of 
such expenditures. The Temiscouata Railway Act (c. 39) ratifies an annexed 
agreement for acquisition of the railway by the government of Canada. 


Suip CONSTRUCTION ASSISTANCE.—The Canadian Vessel Construction 


Assistance Act (c. 11) gives specified tax advantages in respect of the cost of 
vessels constructed and registered in Canada. 


SurpLus Crown Assets.—The Surplus Crown Assets Act, 1944-5 (c. 21) 
is extensively amended (c. 38) to provide for its operation in respect of dis- 
posal of peace-time surplus assets. The name of the government disposal 
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company is changed from War Assets Corporation to Crown Assets Disposal 
Corporation. 


TAXATION.—Extensive amendments (c. 25) are made to the Income Tax 
Act, 1947 (c. 52) in its provisions respecting, inter alia, depreciable property, 
allowable deductions, exemptions, and rates of taxation. Other changes deal 
with the taxability of dividends to shareholders of a personal corporation, 
and also deal specially with allowable deductions to oil exploration companies. 
The Excise Tax Act (R.S.C. 1927, c. 179) is amended (c. 21) by the substi- 
tution of a new tax schedule I, the repeal of schedule VI and by certain 
changes in schedules II and III. Changes are made in the excise tax on wines. 
Part XVII of the Act is repealed. 


Trap—E Mark anp LaBetiinc.—The National Trade Mark and True 
Labelling Act (c. 31) establishes “Canada Standard” or “C.S.” as a national 
trade mark and authorizes the making of regulations respecting its use. Pro- 
vision is also made for regulations governing the true description of commodi- 
ties. Certain duties of reporting and advising on commodity standards or speci- 
fications are imposed on the National Research Council. The Act replaces the 
Dominion Trade and Industry Commission Act, 1935 (c. 59), which is repealed. 


Trans-Canapa Hichway.—The Trans-Canada Highway Act (c. 40) gives 
authority to the government to enter into agreements with the provinces for 
payments to them in respect of the construction of highways which will form 
links in a trans-Canada highway. 


VETERANS.—The Veterans’ Land Act, 1942 (c. 33) is amended (c. 41) 
by providing, inter alia, that property sold to a veteran may, with his consent, 
be sold to another veteran or to any other person; and consequential pro- 
visions are set out in respect of such sales. 


MIscELLANEOUS.—TIhe Animal Contagious Diseases Act (R.S.C. 1927, 
c.6) is amended (c. 6) in respect of its provisions for compensation to owners 
of slaughtered animals. The Government Employees Compensation Act, 1947 
(c. 18) is amended by the repeal of s. 4 (c. 24). The Department of Justice 
Act (R.S.C. 1927, c. 106) is amended (c. 4) by providing that the deputy 
minister shall ex-officio be the deputy attorney-general. The Pacific Great 
Eastern Railway Aid Act (c. 32) provides for a subsidy to British Columbia 
for railway construction. The Pension Fund Societies Act (R.S.C. 1927, c. 
155) is amended (c. 33) to provide for admission to a pension fund society 
of officers or employees of subsidiaries of parent corporations whose officers or 
employees are members. The Prairie Farm Assistance Act, 1939 (c. 50) is 
amended (c. 34) with respect to eligibility of blocks of land for award. The 
Royal Canadian Mounted Police Act (R.S.C. 1927, c. 160) is amended (c. 35) 
in respect of its pension provisions as affecting persons having prior service 
in a provincial police force. Amendments (c. 14) have been made to the 
Customs Act (R.S.C. 1927, c. 42) and also (c. 15) to the Customs Tariff 

R.S.C. 1927, c. 44). The Emergency Gold Mining Assistance Act, 1947 
(c. 15) is amended (c. 20) with retroactive effect in its provisions for assist- 


ance to gold producers. 
Bora LAsKIN 


School of Law, 
University of Toronto. 


——_—_—_— 
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MarITIME PRoviINcEs* 
(a) New Brunswick 
13 Geo. VI: Acts passed, 155; Public, 62; Private, 93. 


ARTIFICIAL INSEMINATION.—This Act (c. 16) provides for the artificial 
insemination of livestock. The general administration of the Act is vested in 
the minister of agriculture, with the assistance, in an advisory capacity, of an 
Artificial Insemination Advisory Board. The lieutenant-governor-in-council 
is empowered to make regulations, upon the recommendation of the minister, 
concerning various matters relating to artificial insemination including the 
licensing and regulation of artificial insemination associations and technicians. 


CorporaTION INcomE Tax.—The New Brunswick Corporation Income 
Tax Act, 1949 (c. 17) results from the Dominion-provincial tax arrangement. 
Taxes are payable by certain corporations on the portion of their taxable 
income attributable to their operations in New Brunswick. The rules for deter- 
mining whether such income is attributable to a company’s operations in New 
Brunswick are set forth in a schedule. The Act is to come into force on pro- 
clamation, and is applicable to 1949 and subsequent taxation years only, ex- 
piring on January 1, 1952. The lieutenant-governor-in-council is empowered 
to suspend the imposition of taxes under this Act with respect to any portion 
of the remainder of the period ending on December 31, 1951, on being 
requested to do so by the government of Canada in accordance with the 1947 
tax agreement between the government of Canada and the government of 
New Brunswick. The application of The New Brunswick Corporation Income 
Tax Act, 1947 (1947, c. 12, as amended by 1948, c. 56 and 1949, c. 62) is 
confined to taxation years subsequent to 1948. 


Dairy InNpustry.—The Dairy Industry Act, 1949 (c. 18) completely 
revises the regulation of the dairy industry, formerly provided for by The 
Dairy Industry Act, R.S.N.B. 1927, c. 41, which i is re pealed. A dairy plant may 
be established only by the holder ‘of a permit issued by the minister of agri- 
culture, who must be satisfied that the new plant is necessary and in the inter- 
ests of the community, that a sufficient volume of milk or cream is available, 
and that the establishment of the plant is beneficial to the dairy industry. The 
day-to-day administration of the Act is in the hands of a director of dairy 
services, and inspectors to be appointed under the Act. These officials are 
responsible for the analysis, grading, and testing of dairy products. Large 
powers are delegated to the lieutenant-governor-in-council to make regulations 
on various matters concerning the dairy industry. 


FrusTRATED Contracts.—The Frustrated Contracts Act (c. 19) is in 
identical terms with the draft act prepared by the Commissioners on Uni- 
formity of Legislation (see Proceedings of the Conference of Commissioners on 
Uniformity of Legislation in Canada, 1948, at pp. 73 ff.), but omits the section 
requiring the Act to be interpreted so as to make uniform the law of the pro- 
vinces that adopt it. This Act follows the language of the English Law Reform 
(Frustrated Contracts) Act, 1943, and rectifies the situation created or left by 
such decisions as the Fibrosa Case . [1943] AG. 32. 


*Newfoundiand statutes were not available at time of going to press 
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Lasour ReELations.—The Labour Relations Act, 1949 (c. 20) follows 
closely the provisions of the Industrial Relations and Disputes Investigation 
Act, 1948 (Dom.), c. 54, in accordance with the policy of uniformity indicated 
by the Dominion Act. The Act provides for certification of trade unions, for 
inhibiting unfair labour practices relative to collective bargaining, and for the 
investigation and conciliation of industrial disputes. It also provides that while 
the Dominion Act is in substantial uniformity with this Act, the minister of 
labour of New Brunswick with the approval of the lieutenant-governor-in- 
council may enter into an agreement with the Dominion to provide for the 
administration of this Act by the appropriate federal agency. The Labour 
Relations Act, 1945, c. 41, is repealed. 


MarRsHLAND Reciamation.—The Marshland Reclamation Act (c. 22) 
provides for the reclamation, development, improvement, and protection of 
marshland for agricultural purposes. The minister of agriculture is to admin- 
ister the Act with the assistance, in an advisory capacity, of a Marshland Re- 
clamation Commission to be appointed by the lieutenant-governor-in-council. 
The Act also provides for the incorporation of marsh bodies, who are em- 
powered to collect rates, enter and expropriate lands, etc., for the purposes of 
marshland reclamation. On the recommendation of the Commission, the 
minister may construct and maintain works for the reclamation and improve- 
ment of marshland, and may enter into agreements with (inter alias) a marsh 


body for the construction of such works at the joint expense of the parties to 
the agreement. 


MarcarineE.—The Oleomargarine Act (c. 23) regulates the manufacture 
and sale of margarine. The manufacture and sale of margarine by wholesale 
is prohibited except on a licence from the minister of agriculture, and the 
Act prescribes the colour, and the salt, water, and fat content of the product. 
Where margarine is served in any eating place or is sold by package, the fact 
that it is margarine must be conspicuously demonstrated by notice in the eating 
place or by markings on the package. The lieutenant-governor-in-council is 
empowered to provide by regulation for the issue of licences, and the standards 
of quality to be observed. 


Traves EXAMINATION.—The Trades Examination Act (c. 24) empowers 
the lieutenant-governor-in-council to appoint boards of examiners and ex- 
aminers with respect to certain electrical trades. The boards are to prescribe 
qualifications, and issue a certificate of qualification to any candidate found 
eligible either by the board or by examiner. The board is also to prescribe 
the examination and the degree of competency necessary to obtain a certificate. 
The Act forbids, under penalty, any person falsely holding himself out to 
the public as the holder of a certificate. 


Scnoo.ts.—The Schools Act (R.S.N.B. 1927, c. 52) is extensively amended 

c. 29), chiefly in matters of detail. The conveyance of school children who 

live in remote districts is taken out of the hands of the local school trustees, 

and may now be authorized by the minister of education at the expense of 

the province. The provisions for the compulsory union of school districts, and 
those relating to free school privileges, are also revised. 


——— 


ee 
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Summary Convictions.—The Summary Convictions Act (R.S.N.B. 1927, 
c. 125) is amended in several respects (c. 36). A new section provides that an 
informant shall, with the consent of the attorney-general, have a right of 
review on any ground which involves a question of law alone by a judge of 
the Supreme or County Court in every case where an information or complaint 
is dismissed. A new bail provision is enacted, and forms provided. The former 
table of fees is repealed, and a revised table substituted. 


ConpitionaL Sates.—The Conditional Sales Act (R.S.N.B. 1927, c. 152) 
is amended (c. 38) by the addition of a section which provides that a con- 
ditional sale shall be unenforceable unless 15 per cent of the purchase price 
is paid to the seller prior to or at the time of the delivery of the goods, and the 
conditional sale provides for the payment of the balance due thereunder 
within twenty-four months of the date of the sale. This provision is to apply 
only to contracts for the sale of goods at retail, and a list of goods is appended 
which do not come within the section. 


Motor VEnICLES.—The Motor Vehicle Act (1934, c. 20) is amended 
43) to provide that every parent and guardian is under a legal duty to do 
everything reasonably within his power to prevent his child or ward from 
playing on a highway; the failure to do so is an offence under the Act. A new 
part gives the lieutenant- -governor-in-council power to make regulations pro- 
viding (inter alia) for the ex camining of applicants for drivers’ licences, the 


giving of written warnings for improper driving, and the suspension or can- 
cellation of licences. 


Civit Service.—The Civil Service Act (1943, c. 35) is amended (c. 56) to 
provide that no married woman whose husband is living shall be given a per- 
manent appointment, unless she is separated from her husband and main- 
taining herself, or her husband is unable, through illness or other cause, to 
contribute substantially to her support. 


a AssociaTions.—C. 59 amends the Co-operative Associations 
, 1946 (1946, c. 50) by adding to the objects or purposes for which a co- 


sative may be inc orporated the carrying on of a service of artificial insemi- 
nation of livestock. 


(b) Nova Scotia 
13 Geo. VI: Acts passed, 138; Public, 69; Local, 20; Private, 49. 


MARSHLAND RECLAMATION.—The Marshland Reclamation Act (c. 2) 


provides for the reclamation and development of marshland for agricultural 


purposes in terms almost identical with those of the New Brunswick Act 
supra, p. 382). 


MAarGAaRINE.—C. 3 regulates the manufacture and sale of margarine. The 
manufacture of margarine is prohibited except on a licence from the minister 
of agriculture and marketing. The terms on which such a licence shall be 
granted and the standards of quality to be observed in the manufacture of 
margarine are to be prescribed by regulations made by the licutenant-governor- 
in-council. The sale of margarine, either by package or in a public cating 
place, is to be demonstrated conspicuously by markings or notice. 
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REcIPROCAL ENFORCEMENT OF MAINTENANCE Orpers.—The Maintenance 
Orders (Facilities for Enforcement) Act, 1949 (c. 4) provides new facilities 
for the enforcement of maintenance orders (other than affiliation orders) of 
courts in reciprocating states. This Act follows in substance the 1946 British 
Columbia Act of the same name, which was recommended by the Commis- 
sioners on Uniformity of Legislation (see Proceedings of the Conference of 
Commissioners on Uniformity of Legislation in Canada, 1946, at pp. 23, 69 
ff.). The British Columbia Act in turn was based on the Imperial Act of 
1920. A “reciprocating state” is any province of Canada, any part of the 
British Commonwealth or Empire, or any foreign state which, to the satis- 
faction of the lieutenant-governor-in-council, has enacted reciprocal provisions 
for the enforcement of maintenance orders made within Nova Scotia. The 
Act provides for the registration of a foreign maintenance order in the appro- 
priate Nova Scotia court, whereupon proceedings may be taken on it as if it 
had been originally obtained in that court. Where a Nova Scotia court has 
made a maintenance order against a resident of a reciprocating state, the order 
may be forwarded to the attorney-general for transmission to the proper officer 
in that state. The Act also empowers a Nova Scotia court to make and enforce 
provisional maintenance orders under parallel circumstances. 


Corporation Income Tax.—The Nova Scotia Corporation Income Tax 
Act, 1949 (c. 7) is in line with the New Brunswick Act noted above. Taxes 
are payable by certain corporations on the portion of their taxable income 
attributable to their operations in Nova Scotia. The Act may be repealed or 
suspended by proclamation by the lieutenant-governor-in-council to the extent 
necessary for giving effect to a request of the government of Canada made 
under the agreement referred to in the Dominion-Provincial Financial Agree- 
ment Act, 1947 (1947, c. 127, as amended by 1948, c. 75), and in any event 
the Act shall expire on January 1, 1952. The operation of The Nova Scotia 
Corporation Income Tax Act, 1947 (1947, c. 128, as amended by 1948, c. 76 
and 1949, c. 68) is confined to the 1947 and 1948 taxation years, and the 
lieutenant-governor-in-council is empowered to make regulations to provide 
for the transition from the administration of the 1947 Act to the administration 
of this Act. 


Lasour.—The Nova Scotia Labour Act (c. 15) is re-enacted again this 
year in the same terms as previously (see (1947) 7 University of Toronto Law 
Journal 255). The Act came into force on April 8, 1949, and expires on 
May 1, 1950. 


REGISTRATION OF Deeps.—The Registry Act, R.S.N.S. 1923, c. 144, is 
amended (c. 29) by the addition of several new sections relating to the regi- 
stration of plans annexed to instruments which may be registered under the 
Act. The legislation is to come into force on proclamation. 


PROTECTION OF CHILDREN.—The Children’s Protection Act, R.S.N.S. 1923, 
c. 166, is amended (c. 30) in several respects, chiefly by the addition of new 
sections conferring on the director of child welfare, an agent of a children’s aid 
society, or the clerk of a city, town, or municipality, the right to appeal to a 
judge of the Supreme Court from the decision of a juvenile court judge relating 
to the legal settlement or support of a neglected child. 
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Costs AND Fees.—The scale of fees for a stipendiary magistrate or justice 
of the peace prescribed by the Costs and Fees Act (R.S.N.S. 1923, c. 252, as 
enacted by 1931, N.S., c. 56) is repealed, and a revised scale of fees sub- 
stituted (c. 32). 


Moruers’ ALLOwANCES.—The Mothers’ Allowances Act (1930, c. 4) is 
amended (c. 35) in several respects. S. 5, which prescribes the amount of the 
allowance, the persons to whom and the circumstances under which it is to be 
paid, is consolidated and recast after much piecemeal amendment. The Act 
is further amended to permit regulations to be made providing for supple- 
mentary allowances for medical services. 


Motor VEHICLES.—Ihe Motor Vehicle Act (1932, c. 6) is amended in 
several respects (c. 37). Of chief importance are the new provisions which 
authorize the lieutenant-governor-in-council to set up an unsatisfied judgement 
fund out of which payment may be made to judgement creditors who have 
suffered damage on account of bodily i injury or injury to property arising out 
of the operation of a motor vehicle in an amount exceeding $50, and whose 
judgements are unsatisfied. The provisions prescribe in detail the conditions 
on which payment may be made. The Act is also amended to provide that the 
licence of a driver of a motor vehicle who causes damage to person or pro- 
perty exceeding $50 shall be cancelled subject, however, to reinstatement if the 
driver produces a financial responsibility card or a motor vehicle liability 
insurance card. The circumstances under which such cards may be issued are 
provided for. These provisions are to come into force on proclamation. 


WorkKMEN’s ComPENSATION.—The Workmen’s Compensation Act (1938, 
c. 3) is amended (c. 46) in several respects. The compensation payable in 
certain cases is re-adjusted by raising the amount payable, and other sections 
determining the circumstances under which compensation may be paid are 
revised in matters of detail and recast. 


Wives’ AND CHILDREN’S MAINTENANCE.—The Wives’ and Children’s 
Maintenance Act (1941, c. 8) is amended (c. 54) chiefly by the addition of 
provisions which permit an appeal from any decision or order made under the 
Act to a judge of the county court. 


Pusitic Utiities.—The Public Utilities Act (1943, c. 2) is amended 
(c. 56) to increase the Board’s discretion in assessing its expenses on public 
utilities. The Act previously provided that such expenses should be borne by 
the public utilities that carried on business during a calendar year and had 
gross earnings amounting to at least $1,000. As amended, the Board’s expenses 
are to be borne by the public utilities “in such proportions as the Board shall 
determine, due regard being given by the Board to the gross earnings of each 
such public utility... .” The Rural Telephone Act (1939, c. 6) is also 
extensively amended (c. 49). The lieutenant-governor-in-council is empowered 
to appoint a supervisor of rural telephone companies to supervise the admin- 
istration of the Act; a plant superintendent, to assist and advise rural tele- 
phone companies, and to supervise the province’s activities in this line; and 
inspectors, to ensure the more efficient working of rural telephone companies. 
The organization of such companies is further regulated, and model by-laws 
are set forth for their adoption. 
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Hote. Licences.—C. 60 amends The Hotel Regulations Act (1945, c. 
20) to provide that a hotel licence shall expire automatically on a change in 
ownership of the hotel in respect of which the licence was issued. 


ApopTion OF CHILpREN.—The Maternity Home Act (1946, c. 8) is 
amended (c. 63) by the addition of provisions requiring a certificate from the 
director of child welfare before a child under the age of twelve years is taken 
out of Nova Scotia for adoption. Before granting the certificate the director 
must be satisfied as to the suitability of the home in which it is proposed to 
place the child. An appeal may be taken to the county court from the refusal 
of the director to grant a certificate; the decision of that court shall, however, 
be final and not subject to further appeal. 


Evections.—C, 65 amends The Nova Scotia Elections Act (1947, c. 2) 
by adding a section which empowers a returning officer or presiding officer to 
arrest by verbal order any person disturbing the peace and good order at the 
election. This chapter also repeals The Nova Scotia Elections Act, R.S.N.S. 
1923, c. 4, which was apparently overlooked by the 1947 consolidation (see 
(1948) 7 University of Toronto» Law Journal 495 


(c) Prince Edward Island 
13 Geo. VI: Acts passed, 74; Public, 51; Private, 23. 


AGRICULTURAL Propucts.—C, 2 amends the Agricultural Products Market- 
ing Act (1940, c. 4) to permit the lieutenant-governor-in-council to make 
regulations respecting the sale of fruits and vegetables in cities and towns, and 
to appoint inspectors to enforce the regulations. 


Companies.—C. 7 amends The Joint Stock Companies Act (1939, c. 7) 
in several respects. The penalty for failure to keep books or for refusal to 
allow inspection is changed to a fine of $50 and costs on summary conviction, 
with imprisonment for a term not exceeding thirty days in default of pay- 
ment. The former section provided that the aggrieved person should be 
entitled to recover the penalty. A new section (s. 72A) provides for the sur- 
render of the charter of any company incorporated under the Act or by 
private Act, in certain circumstances, and provides the procedure. A new part 
is added to provide for the incorporation of non-profit making companies 
without share capital and with objects of a patriotic, religious, or charitable 
character. 


Divorce.—C. 10 amends 5 Will. ITV (1835), c. 10 (“An Act for Estab- 
lishing a Court of Divorce in this Island”) by conferring concurrent jurisdiction 
in divorce on the Supreme Court. This chapter also provides for the transfer 
of proceedings from the Divorce Court to the Supreme Court. 


Evipence.—The Evidence Act (1939, c. 14) is amended (c. 11) to provide 
that judicial notice shall be taken of proclamations, orders, rules, regulations, 
and by-laws made pursuant to Dominion and provincial statutes, and that 
no conviction or other proceeding made by a justice or stipendiary magistrate 
shall be set aside because of the failure to give evidence of these, or of their 
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publication. A further amendment provides new procedure in cases of previous 
convictions. 

EXPROPRIATION.—The Expropriation Act (c. 12) contains the usual pro- 
visions respecting the expropriation of land for “public works,” determines the 
compensation payable, and the procedure to be followed. 


Fisnertes.—The Fisheries Act (c. 14) regulates fisheries, fish plants, and 
canneries. The Act is to be administered by the minister of industry and 
national resources, who may appoint inspectors to enforce the Act. A licence 
from the minister is necessary to operate a cannery or fish plant, or to purchase 
fish or shellfish from any fisherman. Certain Dominion statutes, the Meat and 
Canned Food Act (R.S.C. 1927, c. 77) and the Fish Inspection Act (R.S.C. 
1927, c. 72) are to have the force of law in Prince Edward Island in so far 
as any of them are within the legislative competence of the legislature. ‘To 
these, the lieutenant-governor-in-council may, by proclamation, add any or 
all of the provisions of the Fisheries Act (R.S.C. 1927, c. 73). The lieutenant- 
governor-in-council is given extensive powers to make regulations. 


FrusTRATED Contracts.—The Frustrated Contracts Act (c. 15) adopts 


the uniform Act of the Commissioners on Uniformity of Legislation (supra, 
p. 381). 


Hicuway Trarric.—The Highway Traffic Act, 1936 (1936, c. 2) is exten- 
sively amended (c. 17.) A new section provides that, when the permit of a 
commercial truck or public service vehicle is suspended or cancelled, its regis- 
tration under the Act shall ipso facto be suspended or cancelled. The Act 
now requires traction engines to be registered. The sale of new or second-hand 
automobiles by dealers is further regulated (s. 10). Commercial trucks and 
public service vehicles are now required to carry, in addition to their regular 
lighting equipment, two flares or lamps for use in case the vehicle’s other 
lights are disabled and the vehicle must be left on the highway. The pro- 
visions governing braking equipment, the connexions of trailers and vehicles, 
and rates of speed, are also revised. An important addition to the Act is a 
new provision limiting the liability of an owner or driver to gratuitous pas- 
sengers. A gratuitous passenger may only recover damages where the accident 
is caused by the gross negligence or wilful and wanton misconduct of the 
owner or operator of the vehicle. The Act is further amended to provide for 
the cancellation of licences in the case of offences under ss. 284(1) and 285 

+) (c) of the Criminal Code, and in the case of certain liquor offences. A 
new set of provisions provides for the suspension of licences in cases of acci- 
dents, and for re-instatement under circumstances relating to insurance and 
financial responsibility. This chapter also amends in several respects the pro- 
visions relating to the unsatisfied judgement fund. 


Corporation Income Tax.—The Prince Edward Island Corporation In- 
come Tax Act, 1949 (c. 20) is in line with the corporation income tax acts 
passed by the New Brunswick and Nova Scotia legislatures (supra, pp. 381, 
38+). 


PusLicATION oF RecuLations.—The Interpretation Act (1939, c. 23) is 
amended (c. 23) to provide for the publication in the Royal Gazette of all 
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regulations made under the authority of a provincial statute. The regulations 
shall come into force only on or after the date of publication; this provision, 
however, is not to apply to orders-in-council which are not specifically desig- 
nated as regulations by the act under which they are made. All such regula- 
tions shall become effective in all respects as if enacted by the legislature as a 
part of the act under which they are made. 


MorTHers’ ALLOWANCES.—The Mothers’ Allowances Act, 1949 (c. 29) 
provides for the payment of an allowance not exceeding $50 per month to a 
mother for the maintenance of dependent children under the age of sixteen 
years. Applications for allowances are to be considered by an Advisory Com- 
mission who must be satisfied that the conditions for payment laid down in 
the Act are met before an allowance may be paid. The approval of the director 
is also necessary. This Act is to come into force on proclamation. 


WorKMEN’S CoMPENSATION.—This new Act (c. 51) sets up the usual 
type of workmen’s compensation system; in particular, it follows closely the 
provisions of the Nova Scotia Act. The Act is to be administered by a Work- 
men’s Compensation Board, and provides for an accident fund and assess- 
ments, the industries covered, the right to compensation, medical aid, and 
the scale of compensation. 


H. Grauam Batt 
Dalhousie Law School. 


ONTARIO 
1949: Acts passed, 144; Public 114; Private 30. 


ALCOHOLISM RESEARCH FounpatTIon Act, 1949 (c. 4).—This new Act pro- 
vides for the establishment of a body corporate to be known as the Alcoholism 
Research Foundation the objects of which are to conduct a programme of 
research in alcoholism and to establish and operate a hospital for experimen- 
tation in methods of treating alcoholics. 


ASSESSMENT AMENDMENT Act, 1949 (c. 6).—Numerous detailed amend- 
ments are made to The Assessment Act, the most notable of which is the 
re-enactment of ss. 59 and 60 dealing with the times for preparation, return, 


and revision of the assessment roll. This amendment came into force on 
January 1, 1950. 


Boarps oF EpucationN AMENDMENT AcrT, 1949 (c. 8).—The chief amend- 
ment in this Act is the re-enactment of s. 2 so as to provide that a municipality 
may establish a board of education without going through the lengthy for- 
mality of a resolution followed by a vote of the electors. The former procedure 
involved a minimum delay of fourteen months and this delay has now been 
removed. Authority is also added to pay members of boards of education 
mileage allowance and a fee for attendance at meetings. 


CHARITABLE Girts Act, 1949 (c. 10).—This Act is new. Its chief feature 
is that it requires donees of gifts for charitable purposes, where the gift is an 
interest in a business carried on for gain, to dispose within a certain period of 
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time of so much of the gift that represents more than a 10 per cent interest in 
the business. 


CHILDREN’S PROTECTION AMENDMENT Act, 1949 (c. 11).—Amendments 
provide for a provincial subsidy of 25 per cent of the net cost to a municipality 
of maintaining a child committed to the custody of a children’s aid society. 
Also a provincial subsidy to a children’s aid society is provided for amounting 
to 25 per cent of the funds collected by the society by means of private 
subscriptions. 


Community Centres Act, 1949 (c. 13).—This is a consolidation of The 
Community Halls Act. The important change from the former Act is that 
grants may now be given in respect of skating arenas and outdoor skating 
rinks as well as community halls and athletic fields. Also grants may now be 
made to all municipalities where formerly they were limited to villages, town- 
ships, and certain towns. 


CompaANIES AMENDMENT AcT, 1949 (c. 14).—Part XII dealing with co- 
operative corporations is revised and consolidated. Numerous changes are 
made in the methods of capitalization, transfer, and redemption of shares, and 
the investment of patronage returns, etc. 


County Courts AMENDMENT AcrT, 1949 (c. 19). 

Division Courts AMENDMENT Act, 1949 (c. 29). 

JupicatuRE AMENDMENT Act, 1949 (c. 46).—Complementary amend- 
ments in these Acts provide for increasing the monetary limits on the juris- 
diction of the division and county court and for increasing by two the number 
of justices of appeal and the number of judges of the High Court. 


Crown Attorneys Act, 1949 (c. 21).—This Act is a consolidation and 
revision of The Crown Attorneys Act to bring it into line with present 
practice but involving no changes in principle. 


Crown WITNESSES AMENDMENT AcT, 1949 (c. 23).—These amendments 
increase the fees and allowances payable to witnesses at the trials of persons 
charged with indictable offences. 


DratnaGE.—As a result of the report of a Committee of the Assembly 
set up to enquire into the drainage laws of the Province, amendments were 
made to The Ditches and Watercourses Act (1949, c. 28), The Municipal 
Drainage Act (1949, c. 63), The Provincial Aid to Drainage Act (1949, c. 77) 
and The Tile Drainage Act (1949, c. 105). These amendments are chiefly to 
simplify practical problems which have arisen. In addition The Tile Drainage 
Act was amended to raise the limit of the loan from $2,000 to $3,000 per 100 
acres, and The Provincial Aid to Drainage Act was amended to reduce the 
minimum cost of a drainage work to qualify for provincial aid from $10,000 
to $5,000, and to authorize the liceutenant-governor to consider two or more 
connected drainage works as one work for the purpose of determining cost. 


Fire DepaRTMENTS AcT, 1949 (c. 33). 
Pouice Act, 1949 (c. 72).—These Acts are consolidations in which the 
only new principle is provision for the payment of provincial subsidies, based 
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on cost, to assist municipal fire departments and police forces. Grants are not 
payable unless all members of the department or force are covered by work- 
men’s compensation or the equivalent, or where the municipality is in default 
in respect of a collective bargaining agreement, or unless the full-time members 
of the department or force are included in a pension scheme. Authority is 
given for provincial police and fire schools. 


FrustTRaTep Contracts Act, 1949 (c. 36).—This Act was recommended 
by the Conference of Commissioners on Uniformity of Legislation in Canada 
and was enacted in 1949 in five provinces. The Act follows the principles 
laid down in the English Act of 1943 and establishes the rights of the parties 
to a contract where the contract has become impossible of performance or 
otherwise frustrated and the parties for that reason have been discharged from 
further performance. The Act does not state when a contract is frustrated or 
when the parties are discharged from further performance but deals with the 
results that follow when these conditions have occurred. 


Hicguway TRAFFIC AMENDMENT AcT, 1949 (c. 40).—Henceforth all motor 
vehicles and trailers must be equipped with mudguards adequate to reduce 
effectively the wheel spray to the rear. Farm tractors and road-building ma- 
chines will henceforth be subject to the provisions of the Act respecting 
vehicles, e.g., the rules of the road and lighting equipment. Several amend- 
ments are also made to the unsatisfied judgement fund provisions and in 
particular it is made clear that a claim in a hit-run case cannot include the 
amount of hospital and medical expenses etc. which the plaintiff is entitled to 
recover under a policy of insurance or a like scheme. 


HomMeEs FoR THE Acep Act, 1949 (c. 41).—This Act consolidates The 
Homes for the Aged Act and The District Homes for the Aged Act. The new 
principles provide for payment by the province of such part of the construction 
of a home in a territorial district as is allocated to territory without munici- 
pal organization and payment of the maintenance of persons admitted from 
unorganized territory. Also a provincial grant of 50 per cent of the cost of 
maintenance of a home is authorized and the grant toward the cost of new 
construction is increased from 25 to 50 per cent. 


LAKES AND Rivers IMPROVEMENT AMENDMENT AcrT, 1949 (c. 48).—Where 
a person would normally be entitled to an injunction against the owner or 
occupier of a saw-mill, pulp mill, or pulp and paper mill etc., restraining 
the placing of refuse, saw-dust etc. in a lake or river or for offensive odours 
arising therefrom, the court is authorized to do one of three things, viz. 
(1) refuse the injunction if the importance of the mill to the locality and the 
benefit conferred on the inhabitants by the mill outweighs the private injury; 
(22) grant an injunction subject to conditions; or (ii) in lieu of granting the 
injunction, require the owner or occupant of the mill to take certain steps to 
reduce or avoid the injury. This authority to the court does not affect any 
right to damages. These provisions were formerly limited to the operation of 
saw-mills. Several other amendments are also made to the Act. 


LIMITATIONS AMENDMENT Act, 1949 (c. 51).—A twenty-year limitation is 
now imposed with respect to the bringing of an action upon a judgement. 
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MaTRIMONIAL Causes AMENDMENT AcT, 1949 (c. 56).—A new s. 5a is 
enacted providing procedures that will enable the court to receive infor- 
mation upon which to base orders as to the custody and maintenance of 
children under sixteen whose parents are parties to a divorce action. A new 
s. 5b is added to set out precisely the rights of appeal in divorce actions. 


MunicipAL AMENDMENT AcrT, 1949 (c. 61).—This Act contains numerous 
amendments to The Municipal Act of which the most noteworthy are perhaps 
the new code of procedure with respect to establishing a system of charges 
against owners and occupants for the use of sewers and sewage works, and 
the amendment to s. 23 to ensure that any objection to an annexation order 
must be supported by a reasonable number of voters in order to require con- 
firmation of the order by private act of the legislature. 


MunicipaL Corporations (Quretinc Orpers) Act, 1949 (c. 62).—This 
Act recognizes the fact that, due to lost records and other causes, a munici- 
pality may not be able to establish its area or boundaries and even may not 
be able to establish the legality of its existence and municipal status. A pro- 
cedure of application to the Ontario Municipal Board is provided, and the 
Board is authorized to make an order establishing the legal existence and 
corporate status of the municipality and its proper area and boundaries. 


OLEOMARGARINE Act, 1949 (c. 66).—This Act, which is comparable to 
those passed in several other provinces, provides certain requirements to ensure 
that oleomargarine is not mixed with butter for public use and that the public 
is not served oleomargarine without notification. A system of licensing is also 
authorized for persons manufacturing oleomargarine and selling it by wholesale. 


PLANNING AMENDMENT AcT, 1949 (c. 71).—The Planning Act is amended 
in respect of the composition of planning boards and to strengthen the 
requirements respecting plans of subdivision. The minister is authorized to 
withdraw his approval of a draft plan of subdivision and also to withdraw his 
approval for registration where the plan is not registered within a reasonable 
time. 


PoweR CoMMISSION AMENDMENT Act, 1949 (c. 73).—Numerous amend- 
ments are made to The Power Commission Act. The pension plan provisions 
are re-written and several amendments made in connexion with the frequency 
change-over. In particular it should be noted that a limitation period of one 
year is established for actions arising out of the change-over and notice of 
action is required. 

Puptic CoMMERCIAL VEHICLE Act, 1949 (c. 79). 

Pusuic VeutcLte Act, 1949 (c. 86).—These are consolidation Acts and 
involve no substantial changes in principle. The former provisions respecting 
private commercial vehicles are omitted and it is made clear in each Act that 
two types of licence are required, viz., an operating licence to authorize oper- 
ation, and a licence as well in respect of each vehicle operated. 

Pusiic Orricers’ FEES AMENDMENT AcT, 1949 (c. 83). 

Recistry AMENDMENT AcT, 1949 (c. 88).—Local registrars of the 
Supreme Court, deputy registrars, county and district court clerks and 
registrars of the surrogate court, and sheriffs are now authorized to retain the 
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first $4,000 in fees of their offices rather than $3,000 as formerly authorized. 
Registrars under The Registry Act may now retain the first $3,500 instead of 
$3,000. 


REGULATIONS ConsoLipaTION Act, 1949 (c. 89). 

Statutes ConsouipaTion Act, 1949 (c. 96).—These Acts authorize the 
consolidation of all regulations filed under The Regulations Act, 1944 up to 
the end of 1950, and the consolidation of the public statutes of Ontario. It is 
anticipated that both consolidations will appear early in 1951. 


Succession Duty AMENDMENT Act, 1949 (c. 98).—The exemption from 
succession duty in regard to religious organizations is extended from those 
which carry on their operations solely in Ontario to those carrying on solely 
in Canada. The basic exemption where beneficiaries are in the preferred class 
is increased from $25,000 to $50,000. Provision is also made for extending the 
payment of duty in respect of a bequest of an income, annuity, or other like 
benefit over a period of the lifetime of the life tenant or of the annuity, or 
over ten years, whichever is the lesser. 


Summary Convictions AMENDMENT AcrT, 1949 (c. 99).—It is now made 
clear that it is Part XV etc. of the Criminal Code “as amended or re-enacted 
from time to time” that applies to matters under The Summary Convictions 
Act. Personal service is now authorized as an alternative to service by post. 
Formerly the first service was required to be by post. 

Tourist EstaBLisHMENTS Act, 1949 (c. 106).—This Act is a revision of 
the former Tourist Camp Regulation Act. It is broadened considerably in its 
scope so that any type of tourist establishment, with certain specified excep- 
tions, may be regulated under the Act. 


WorKMEN’S COMPENSATION AMENDMENT Act, 1949 (c. 114).—Several 
amendments in detail appear in this Act but the most noteworthy changes 
are that the maximum earnings upon which compensation may be based is 
increased from $2,500 to $3,000 and the basic rate upon which compensation 
is computed is increased from 66 2/3 per cent of average weekly earnings to 
75 per cent of such earnings. 

D. M. TreapcoLp 
Office of the Legislative Counsel, Toronto. 


QUEBEC 
13 Geo. VI: Acts passed, 141; Public, 71; Private, 70. 
McGitt Universiry.—C. 4 authorizes the government to contribute 
$1,500,000 to McGill University. 


Qvesec Pup anp Paper Corporation.—C. 6 authorizes the government 
to acquire the moveable and immoveable property of this Corporation in 
bankruptcy. 


SEIGNIORY OF Mincan.—C. 8 authorizes the licutenant-governor-in-council 
to acquire the said seigniory by agreement or expropriation. 
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Hovusinc.—C. 9 amends in various respects 12 Geo. VI, c. 6 (Act to Im- 
prove Housing Conditions). It is provided that the lieutenant-governor-in- 
council may authorize the Quebec Farm Credit Bureau to enter into any 
agreements that it may deem effective and expedient with any government, 
governmental organization, and public or private corporation in order to 
insure the carrying out of the Act and the improvement of housing conditions 
in the province. The amount that the government is authorized to spend for 
the purposes of the Act is increased from $3,500,000 to $7,000,000. 


Pustic HeattH.—C. 16 amends the Executive Power Act to empower 
the lieutenant-governor-in-council to authorize the minister of health to make 
with other governments and with municipal corporations any agreements that 
he deems conformable to the interests and constitutional rights of the province 
for the joint execution of any project tending to safeguard and improve public 
health. A municipal corporation which becomes a party to such an agree- 


ment may authorize, by resolution of its council, the acts and expenditure 
required for its execution. 


Court or Review.—C. 18 establishes a Court of Review in provincial 
matters with general jurisdiction covering the whole province. A chief justice 
and three other judges to preside over this court are to be appointed by the 
lieutenant-governor-in-council. The judges are to be chosen from advocates 
with at least ten years of practice and will hold office during good behaviour. 
Sittings will be held in Montreal and Quebec. Three judges form a quorum. 
The judges may make rules of practice for the court which come into force as 
from the date of their approval by the lieutenant- -governor- in-council who 
also may fix a tariff of fees. The salary of the chief justice is $10,000 per annum 
and that of the other judges $9,000 per annum. The jurisdic tion of the court 


relates to appeal from penalties and sentences imposed in virtue of provincial 
statutes of a penal nature. 


Courts.—C, 19 amends the Courts of Justice Act in various respects but 
principally with regard to pensions. 


Hicuway TRANSPoRTATION.—C. 21 enacts the Transportation Board Act 
to regulate highway transportation within the province. A Transportation 
Board is set up composed of three controllers appointed by the lieutenant- 
governor-in-council and having its corporate seat in the city of Quebec. Two 
controllers constitute a quorum. The controllers must devote all their time to 
the work of the Board and must not have any interest in any transportation 
service. The controllers and employees of the Board cannot be prosecuted for 
any official act performed in good faith in the exercise of their functions. The 
Board is given a general power of supervision and control of transportation 
services and is empowered to investigate the financial affairs of any business within 
its jurisdiction. The Act provides that the prices and rates charged by any owner 
of a transportation service must be fair and reasonable and he must furnish 
to the Board before starting his operations and at any other time when 
required to do so a list of his prices and rates and other documents and 
information that the Board may require. The Board is empowered to change 
the prices or rates so as to render them fair and reasonable. It is declared 
illegal for an owner to charge rates other than those of which he has pro- 
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duced the list or which have been fixed by an ordinance of the Board and any 
amount paid in excess thereof may be recovered by the person paying it. 
The Board is empowered at the request of an interested party to cancel or 
modify any contract or regulation respecting a transportation service if abu- 
sive. It is also empowered to oblige any owner of the transportation service 
to extend his service and to fix the conditions thereof. Also it has jurisdiction 
to hear and decide any contestation which an owner of a transportation service 
and a municipal corporation or other public body may agree to submit to it 
regarding the operation of such service. The Board may make ordinances re- 
garding equipment, routes, etc. to assure the security and welfare of the public. 
No owner may begin the operation of a transportation service in the pro- 
vince without having obtained authorization from the Board. This authori- 
zation must state the conditions which the Board deems useful or necessary for 
the protection of the users of such service and of the public interest. The Board 
has power to cancel or modify the conditions of any such authorization. Certain 
services, such as school buses or hotel-owned transport used exclusively for 
patrons, are exempt from these provisions. Any merger or sale or transfer of 
any transportation service must first be authorized by the Board on pain of 
nullity. Fines are provided for infractions, the most serious (after at least three 
convictions) being the cancellation of vehicle registrations. The Board is given 
the same powers as a judge of the Superior Court as regards compelling the 
attendance of witnesses and the production of documents, and is authorized 
to make its own rules of practice. Ordinances of the Board may be homolo- 
gated by the Superior Court on petition by the Board or by any interested 
party. This petition may not be contested. Once homologated, the ordinance 
has the same force and effect as a Superior Court judgement. No appeal lies 
from the judgement of homologation. Once an ordinance has been homolo- 
gated, an appeal against it lies to the Court of King’s Bench sitting in appeal, 
but only on questions of law or jurisdiction. Leave must first be obtained (on 
petition), and if granted the appeal proceeds as in ordinary civil matters. 
Authorizations granted under the old Provincial Transportation and Com- 
munication Board remain in effect unless and until revoked by the Board. The 
attorney-general is entrusted with the carrying out of the Act, which will 
come into force when proclaimed by the lieutenant-governor-in-council. 


Jurtes.—C. 23 amends the Jury Act (1945, c. 22) (inter alia) by chang- 
ing the method of choosing the jurors by lot. 


InpustRIaL Scuoois.—C. 24 provides for a further two years of custody 
beyond the ages of fourteen and sixteen, in certain cases, to enable a child to 
complete his training. 


Movine Pictures.—C. 25 amends the Moving Pictures Act (R.S.Q. 1941, 
c. 55) by providing (inter alia) heavy penalties for anyone operating a film 
exchange who leases, lends, or transfers for exhibition in the province, a film 
which has not been authorized under the Act. 


MunicrpaAL AND ScHOOL CorPpoRATIONS AND THEIR EMPLOYEES.—C. 26 
provides for three-member arbitration councils to try and govern disputes 
between municipal and school corporations. Awards must be for at least 
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twenty-four months’ duration and must not conflict with the legal powers of 
municipal corporations to hire, fire, and suspend their employees. No writ of 
quo warranto, mandamus, certiorari, prohibition, and no injunctions may be 
issued against a council of arbitration or any of its members on account of any 
act whatsoever relating to the exercise of their functions. 


Epucation.—C. 27 provides for free textbooks in certain public schools. 
C. 30 permits the lieutenant-governor-in-council to authorize the minister of 
social welfare and youth to organize technical, arts, crafts, handicraft schools, 
and any other schools of specialized instruction. 


Succession Duties.—C. 32 amends the Quebec Succession Duties Act 
(R.S.Q. 1941, c. 80). The definition of “property” is enlarged to include the 
deceased’s interest in an insurance contract on the life of another. But money 
due by an insurer by reason of the insured’s death while domiciled outside the 
province is not taxable, although it is aggregable for the purpose of deter- 
mining the rate of duty. In general, bequests to charity are free from duty. 
Obligations assumed in a marriage contract which were not completely ful- 
filled at least five years prior to the death of the person obligated, and taxes or 
duties payable on or in connexion with gratuitous dispositions effected by the 
deceased, are not allowed as deductible debts. Unlisted but freely traded 
securities are valued at the average price on the day of death or the nearest date 
prior thereto. If unlisted securities are not freely traded, the comptroller of 
provincial revenue or the collector having jurisdiction are given wide powers 
to enable them to value such securities. The collector may disallow claims for 
wages, salary, fees, etc. on the part of members of the family of the deceased, or 
his heirs, legatees, donees, or other beneficiaries, made against a corporation 
or firm in which the deceased either alone or with members of his family, 
heirs, legatees etc. had an interest of over 50 per cent. Money due by an insurer 
by reason of the death of the deceased and payable to a beneficiary or assignee 
shall not be deemed to devolve by gratuitous title to the extent that the bene- 
ficiary or assignee can justify having paid the premiums himself and that he 
will ke ep the money for his own exclusive benefit. Section 27a is added, pro- 
viding: “For the purposes of this Act, the ownership, usufruct or enjoyment 
of any property shall be deemed to be transmitted owing to death, when- 
ever the deceased has disposed of same by gratuitous title, in any manner what- 
soever, by a disposition which has taken effect more than five years prior to 
the date of death, unless the payment, administration of and the revenue from 
or the income on the said property has actually been assumed and thencefore- 
ward retained by the real beneficiary, to the exclusion of the donor or of any 
ome ‘r person.” Gratuitous dispositions inter vivos executed prior to February 

1949 are governed by the law in force prior to this amendment. In the 
case of a usufruct, substitution etc., the duty is calculated as though the usu- 
fructuary, institute etc. was absolute owner of the property subject to the 
usufruct etc. and the duties may be paid out of the capital. In the case of an 
a8 duties are calculated on the capitalized value of the annuity and may 

e paid from that part of the capital charged with the annuity. Pending ~ 
we nt of duties, no depositary or bank may remit any money deposited i 
a personal or joint account or transfer such money to another name. But where 
the deceased was domiciled in the province, the depositary may pay out an 
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amount not exceeding $500 without a clearance certificate provided that he 
immediately notifies in writing the collector with jurisdiction. The collector 
has the power to examine the books and documents of any corporation, bank, 
firm, or agent for the purpose of ascertaining whether the transmission of 
moveables belonging to deceased persons have been carried out in accordance 
with the Act. Whenever any property, the income thereon or the revenue there- 
from is given or bequeathed to a trustee for charitable purposes, or to a 
corporation or society especially organized to carry out those purposes, the 
collector has the power, during the existence of the trust or corporation, to 
ascertain that the provisions and conditions of the instrument disposing of the 
property, its income or revenue, are executed. He can examine books, accounts, 
documents etc., and the trustee, corporation, or society must make an annual 
return to the collector covering its operations for the year. 


Water-Power.—Cc. 34 and 35 provide for the lease of water-power rights 
in the Ungava region of the province. C. 37 deals with hydraulic works on the 
Ottawa River. 


Loans To Farmers.—C. 42 provides a supplementary amount of 
$5,000,000 for loans to farmers. 


Dairy Inpustry.—C. 44, entitled an Act to Protect the Dairy Industry in 
the Province, authorizes the lieutenant-governor-in-council to adopt, on the 
recommendation of the minister of agriculture, the measures which he may 
deem expedient and just to prohibit or regulate the manufacture, sale, placing 
on sale, and possession of margarine and of other butter substitutes. Penalties 
are provided for breach of these measures. 


AntMaL Heattu.—C. 45 amends the Animal Health Protection Act 
(R.S.Q. 1941, c. 135) and gives the lieutenant-governor-in-council power to 
make regulations regarding animal health. 


Motor VenicLes Act.—C. 46 amends the Motor Vehicles Act (R.S.Q. 
1941, c. 142) by adding a division entitled “Protection of the Public on High- 
ways.” In every case where damage to person or property of at least $25 results 
from an accident involving a motor vehicle, notice must be given to the 
revenue branch of the province within eight days by any police officer who has 
knowledge of the accident, by any insurer who has received notice of it, by 
the tramway or railway company involved, by the coroner where death ensued, 
and by the owner, chauffeur, or operator of any motor vehicle involved. Any 
insurer who pays damages arising out of an accident caused by a motor vehicle 
must also give notice within eight days of the payment containing the names 
and addresses of the owner and of the operator or chauffeur of such vehicle, 
the registration number of the vehicle and a brief description of the accident. 
The prothonotary or clerk of any civil court must give notice within the same 
period when any suit is instituted claiming damages from the owner, chauf- 
feur, etc. of the motor vehicle involved in an accident. This notice contains 
the information found in the declaration, including the fault alleged. A similar 
notice is given within the same time limit after the defence is filed containing 
the facts alleged therein. Similar notice must be given by the clerk of any court 
of penal or criminal jurisdiction where a complaint or declaration is filed, in 
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the case of an offence under the Motor Vehicles Act or under s. 285 of the 
Criminal Code. Every court, judge, or magistrate shall, when rendering judge- 
ment in any civil or criminal case, suspend for at least three months the licence 
of any operator found to have been driving while drunk, driving in a dis- 
orderly or reckless manner, or to have passed on a curve or steep grade, or to 
have refused or wilfully neglected to stop after an accident, etc. If the operator 
of a vehicle involved in an.accident is also the owner, the court may also 
cancel the registration of the vehicle. Other penalties are provided and, where 
a court, judge, or magistrate maintains, in whole or in part, a suit for damages 
resulting from the fault, carelessness or neglect of the operator or owner of a 
motor vehicle, he may, even if it is not concluded for, suspend the defendant’s 
licence, registration, or both until the judgement has been satisfied in prin- 
cipal, interest, and costs. Entries of convictions under this Act or s. 285 of the 
Criminal Code shall be made on the back of the defendant’s licence. Where 
an automobile-accident action is settled by the parties, they or their attorneys 
shall deposit a joint statement to that effect in the record and the clerk of the 
court must give notice of it to the revenue branch. The provincial treasurer 
may inquire fully into the circumstances of the settlement and if he concludes 
that an offence under the Act punishable with the suspension of a driver’s 
licence has been committed, he shall suspend the guilty party’s driver’s licence 
and registration for at least three months. The prothonotary or clerk of any 
court which renders a judgement suspending a licence or registration must 
give notice thereof to the provincial treasurer. 


Pustic Services.—C. 47 renames the Transportation and Communication 
Act the Public Service Act and sets up a three-man Public Service Board to 
supervise various types of public services in the province. 

Researcu.—C, 56 amends the Mines Act (R.S.Q. 1941, c. 195) by pro- 


viding for the establishment of laboratories for research in mineralogy and 
metallurgy. 


Scuoo.ts.—C. 59 amends the Cities and Towns Act in the matter of 
certain judicial recourses in municipal and school matters, in general by giving 
jurisdiction in these matters exclusively to the district magistrate’s court. 

Bar Act.—C. 63 amends the Bar Act (R.S.Q. 1941, c. 262) by providing 


for the establishment of the provincial committee on discipline. 


Mepicat Act.—C. 64 amends the Medical Act (R.S.Q. 1941, c. 264) 
(inter alia) by providing that the Provincial Medical Board may grant a 
temporary registration to any physician not a Canadian citizen, which shall be 
valid only for the term of his engagement as a professor in a medical faculty 
but not conferring on him the right to practise medicine. 


ENGINEERS.—C. 65 amends the Civil Engineers Act (R.S.Q. 1941, c. 270) 
in a number of respects, including the granting of the same privileges to gradu- 
ates in the engineering sciences of Laval University as are now enjoyed by 
graduates of l’Ecole Polytechnique and McGill University. 

INsuRANCE.—C, 67 amends the Quebec Insurance Act (R.S.Q. 1941, c. 
299) as regards investments in securities and the holding of real property for 
their own use by insurance companies. 
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MasTERS AND SERVANTS.—C. 69 repeals the Masters and Servants Act 
(R.S.Q. 1941, c. 328) and amends the Civil Code by providing the length of 
notice necessary to terminate contracts of hire of domestics, servants, labourers, 
etc., where the duration thereof is indefinite. 


LANDLORD AND TENANT.—C, 70 amends the Code of Civil Procedure re- 
garding the jurisdiction of the magistrate’s court in lessor-lessee matters. 


E. W. Rowat 
Montreal. 


WESTERN PROVINCES 
(a) Alberta 
1949: 15 Geo. VI, First session. 
Acts passed: 120; Public: 108; Private 12. 


MarRKETING.—Provision is made by The Agricultural Products Market- 
ing Act (c. 2) to (a) proclaim in force in Alberta so much of any federal 
statute designed to improve the methods and practices involved in the market- 
ing of oats and barley as is not within the legislative competence of the Parlia- 
ment of Canada; and (b) to provide for one or more marketing boards to 
exercise such powers as federal legislation may impose upon = board. The 
statute is subject to proclamation. Further provision is made by The Coarse 
Grain Marketing Control Act (c. 25) whereby no coarse grain (oats and barle y 
and their products, as defined) may be sold within Alberta for delivery within 
Alberta other than to the Canadian Wheat Board exce pt to producers or as 
permitted by the lieutenant-governor-in-council upon whom power to make 
regulations is conferred. The purpose of the statute is declared to be the regu- 
lation of the marketing of coarse grain within Alberta. 


Corporate Taxation.—Statutes (cc. 5, 6) largely similar to those noted 
under British Columbia (infra, p. 403) are enacted. 


AMUSEMENTS.—An amendment (c. 13) permits the crown to appoint a 
special advisory board to study, consult with, and advise the minister with 
respect to matters relating to the moving picture industry. 


Atiantic Or Wert Disaster.—The Atlantic Claims Act (c. 17) pro- 
vides for payment, out of the moneys received from sale by the Petroleum and 
Natural Gas Conservation Board of petroleum produced from the Atlantic No. 
3 oil well, which “blew out of control,” for claims against the company arising 
from the disaster. Actions against the company or Board are prohibited with- 
out the consent of the attorney-general. Production limit (in number of bar- 
rels) is fixed; the Board is given power to restrict production in the company’s 
other wells. 


Cuitp WELFARE.—This legislation of 1944 is amended (c. 21) to remove 
the necessity for approval of all appointme nts of probation officers, inspe ctors, 
or workers by a provincial committee. Muni ipalitie Ss may now appoint their 
own inspectors and child welfare workers. Other incidental amendments are 
made. 
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MunicipaL Aip.—The Crown Property Municipal Grants Act (c. 30) 
provides that the government may pay moneys to each municipality in lieu 
of taxes on crown property (provincial) which is occupied by any crown com- 
mercial enterprise or by any person or agency that pays rent to the public 
works department. No method of computation and no maximum or minimum 
amount are provided. 


DeEFAMATION.—The uniform statute is amended (c. 32) to bring the legis- 
lation into line with changes made in the model act by the Commissioners on 
Uniformity of Legislation in 1948. 


MENTAL ILLNEss.—This legislation has its name changed to The Mentally 
Incapacitated Persons Act (c. 41), and the former Part III of the Act is 
repealed. This part provided for the control of estates of such persons. This 
duty is transferred to the public trustee as of July 1, 1949. 


Forests.—A new statute (c. 43) replaces the old legislation and provides 
extensive legislation for two problems (a) disposition of timber on public lands 
and (b) prevention of forest and prairie fires. The fire prevention legislation 
covers all lands not included in a city, town, or village. Two provisions deserve 
mention: the absence of a permit to start or kindle a fire or to operate a steam 
engine or other equipment using liquid fuel for generation of power shall be 
prima facie evidence of negligence in any civil action for negligently setting 
fires or operating such engine or equipment (s. 161); in a prosecution for 
setting or kindling fire, proof that the accused was trespassing on lands in the 
vicinity of the fire “by roaming over, loitering, camping or otherwise remain- 
ing upon the same shall, in the absence of proof to the contrary, be prima 


facie evidence that he set or kindled the fire” (s. 163). 


FrusTrRaTED Contracts.—This statute (c. 44) is a model statute pre- 
pared and adopted by the Conference of Commissioners on Uniformity of Leg- 
islation in Canada in 1948. 


GEOGRAPHICAL NAMEs.—A new statute (c. 47) provides for a board of 
five (including the provincial librarian as secretary) to gather information 
respecting nomenclature of places within the province, to advise persons and 
agencies as to the suitability of proposed names or changes in name, and to 
collaborate with the federal board. All place names approved by the federal 
board prior to April 1, 1949, or approved by both boards thereafter are legal 
names and no other name for “such places” has official or legal status. 


LEGAL ProFession.—An amendment (c. 57) provides that no member shall 
employ as employee, agent, or otherwise any person whose name has been 
struck off the roll of the society. It is now an offence for a disbarred member 
to be, for gain, employed by or act as agent of a member of the society. 


MarcarRInE.—The Margarine Act (c. 62) provides for packaging of marga- 
rine; prescribes its moisture (not over 16 per cent) and fat (not less than 80 
per cent) content; forbids its sale when coloured the natural colour of butter 
or any shade of yellow which might cause it to be mistaken for butter; and 
requires notices in public-eating places to the effect that “margarine is served 
here.” 
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Motuers ALLOWANCES.—Provision is made (c. 67) for an additional 
allowance of $10 a month payable out of the provincial moneys. 


Crviz Service.—The Prohibition of Dealing in Crown Lands Act (c. 79) 
bars any employee, permanent or temporary, of the government of Alberta 
from acquiring any interest, directly or indirectly, in crown lands; or from 
being a shareholder in or holding any interest in the shares of any corporation 
which has any interest in such lands (s. 3). No information with respect to 
crown lands is to be disclosed to any person by any employee without the 
authority of the minister (s. 4). 


Pustic TrusTeE.—A new statute (c. 85) makes provision for a public 
trustee (barrister of ten years’ standing) whose primary duties shall be to act 
as guardian, custodian and guardian ad litem of the estate of any infant, to 
act as custodian of property of missing persons, convicts, and deceased per- 
sons, to act as committee of the estate of any mentally incompetent person who 
has no other committee, to expend or advance for the maintenance of any 
infant sums (capital as well as income) out of moneys in his hands as guardian 
or trustee for such infant as he may deem expedient (court order needed only 
with respect to capital where estate of infant exceeds $10,000), to administer 
the property of missing persons, and to act as administrator or custodian of 
any estate which is not being administered. The functions of and property 
formerly vested in the official guardian, the administrator of estates of mentally 
incompetent persons and public administrators are transferred to the public 
trustee (s. 43). The public trustee may, upon order of a judge or of the 
lieutenant-governor-in-council, investigate the accounts of any trust (s. 33). 
Such funds may be advanced to the public trustee as are deemed requisite for 
the advantageous administration of any estate being administered by him 
(s. 39). Moneys in his hands, not subject to any express direction as to invest- 
ment, are to go into a common fund to be invested in trustee securities, interest 


to be credited at 3 per cent or such other rate as the lieutenant-governor-in- 
council shall order (ss. 29-30). 


MarriaGes.—Marriage licences may not now (c. 94) be issued where one 
party has obtained a divorce or declaration of nullity until thirty days have 
elapsed from the final decree or declaration and, in the case of decrees or 
declarations granted within Alberta, evidence that no appeal has been entered 
from the final decree or declaration or that the time therefor has expired. 


Statuions.—The Stallion Enrolment Act (c. 96) provides for the enrol- 
ment of certain stallions and prohibits the standing, travelling, or offering 
for service of any “grade stallion” (defined as any stallion other than a “pure- 
bred stallion”) (s. 3), or of any stallion unless it is a pure-bred stallion “or 
is covered by a certificate issued by a national association . . .” (s. 4). S. 4, as 
the particular provision, would appear to govern where the two sections con- 
flict. No fees may be charged for services and no advertisements may be made 
without a certificate of enrolment. Any fee paid may be recovered if a mare 
is serviced by a stallion which is not enrolled. Regulations may be made for the 
purposes of the Act, including the prescribing of conditions for enrolment. 





ee 
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Trans-Canapa Hicuways.—Legislation (c. 101) similar to that of British 
Columbia is enacted. The government is authorized to spend up to $2,000,000. 


WareEHOuSE Recerpts.—Alberta (c. 105) follows Manitoba (1946) in 
enacting this model statute adopted by the Conference of Commissioners on 
the Uniformity of Legislation. 


1949: 13 Geo. VI, Second Session. 
Acts passed, 8; Public, 8. 

Or anp Gas ConservaTion.—The main piece of legislation of this special 
session is c. 2, The Gas Resources Preservation Act, the purpose of which is 
described as the preservation and conservation of the oil and gas resources 
of the province and to provide for their effective utilization having regard to 
the needs, present and future, of the province. Permission to export gas must 
be obtained from the Petroleum and Natural Gas Conservation Board, after a 
hearing before the Board following notification to such persons as directed and 
to members of the legislative assembly. Permission may be granted on terms or 
refused. It shall be refused except as to gas that is surplus to the present and 
future needs of Alberta. The terms may require the permittee to supply gas 
from its pipe line at a -easonable price to any community or consumer in 
Alberta who is willing to take delivery at a point on the pipe line. The Board 
may in an emergency require that gas covered by the permit be retained in 
Alberta to meet the needs of Alberta. Hearings to reconsider any permit may 
be held (even on motion of the Board itself). Removal of gas from Alberta 
without permit is far -yoee The Board “shall not be bound by the rules of 
legal evidence” (s. 16); refusal to give evidence before the Board constitutes 
contempt punish. ible by commitment by a judge of the Supreme Court. The 
costs of the hearing may be charged to the applicant. The Act is silent as to 
the disposition of oil. The Natural Gas Utilities Act of 1944 is repealed. The 
existing Oil and Gas Resources Conservation Act is amended (c. 5), its pur- 
pose being defined in terms similar to that of c. 2. The same Board is given 
amended power to make regulations with respect to production of petroleum 
(oil and gas); waste is prohibited; petroleum pipe-line proprietors may be 
declared common carriers, in which case they may not discriminate between 
users; production of petroleum may be ordered continued or discontinued; gas 
may be required to be sold to a nominee of the Board; operation of pipe 
lines may be regulated. An appeal from certain Board orders on question of 
jurisdiction or of law lies to the Appellate Division of the Supreme Court. Power 


to fix the price of gas in many forms is given to the Board of Public Utility 
Commissioners (c. 8). 


(b) British Columbia 
1949: 13 Geo. VI: Acts passed, 73; Public, 70; Private, 3. 


APPRENTICESHIP.— Iwo amendments (c. 2) are added to this statute, each 
of which has the effect of giving the minister power to exempt certain em- 
ployers from the necessity of entering into a contract of apprenticeship where 
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(a) conditions are such as to prevent a minor from receiving competent train- 
ing at a trade in that employme nt or (6) the minor has attained, outside the 
province, a standard of efficiency in a designated trade equivalent to that 
recognized locally as sufficient. 


Hypro-Evectric Power.—The Central Interior Development Act (c. 7) 
authorizes the Power Commission to construct hydro-electric power develop- 
ments on the Quesnel River and its tributaries, and enables the lieutenant- 
governor-in-council to borrow $5,500,000 for such purpose. 


ConsuMER Crepit.—The statute of 1946 is extended to 1950 (c. 12). 


SupREME Court.—Evidence in this court may now be taken down at the 
trial by either shorthand or stenotype (c. 14). 


SMALL Dests Court.—The time for giving notice of appeal to the magis- 
trate is extended from forty-eight hours to seven days. Provisions are also made 
for service of notice of appeal on the respondent (c. 15). 


Desertep Wives’ AND CHILDRENS’ MAINTENANCE.—This statute is 
amended (c. 17) to provide that there shall be desertion under the statute, not 
merely in the two cases formerly specified in s. 2, but also where there is 
desertion by “‘the common law of England.” This amendment was passed to 
meet the de¢ iston of the Court of Appeal in Auchinvole v. Auchinvole, [1949] 

D.L.R. 332. A further amendment provides that the existence of a sepa- 
ration agreement shall not be a bar to proceedings under the statute where the 
terms of the agreement as to payment of money have not been fully carried out. 


E.ections.—The former denial of the franchise to Chinese, Japanese, and 
Indians in municipal elections is revoked (cc. 18, 43). The disqualification of 
Japanese and Indians from voting in provincial elections is also removed 
(c. 19). In provincial elections, the registrar-general of voters may make a 
house-to-house canvass of voters; formerly voters registered themselves per- 
sonally or by mail. 


Forest Act.—Provision is made by way of addition to this statute for the 
establishment of log-salvage districts, the licensing of log-salvagers, and the 
regulation of the salvaging of strayed logs (c. 24) 


2f\ 


Lecat ProFEssion.—Provision is added (c. 35) to the governing statute 
whereby an appeal may be taken to the Court of Appeal by any person whom 
the benchers have refused to call or admit. This provision is made retroactive 
to apply to all persons so refused within one year prior to March 24, 1949 
(date of assent to the amendment). Cf. Re Gordon Martin, [1949] 1 D.L.R. 
105. By a further amendment, power is given to the benchers to establish a 
special fund for the purpose of reimbursement of pecuniary losses sustained by 
any person by reason of misappropriation or wrongful conversion by a member 
of the profession of money or other property received by him in his capacity 
as such member. The annual fee is increased by $5 until the fund reaches 
$100,000. Thereafter the additional fee is leviable only when the fund falls 
below $80,000. Further amendments are made with a view to facilitating 
prosecution of persons for unauthorized practice as a lawyer, including the 
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removal of the necessity to show a holding out “to the public.” Still further 
provision is made for the expeditious taxation, at the request of either the 
solicitor or the client, of bills of costs where the fee, exclusive of disbursements, 
does not exceed $500, by application (at any time after the expiration of one 
month from the delivery of the bill) to the proper taxing officer of the Supreme 
Court. Five days’ notice to the other party is required. 


BorstaL Tratntnc.—The New Haven Act, c. 45, provides statutory 
authority for the institution known as New Haven, to which certain offenders 
may be committed (or transferred from common jail) for a modified form of 
borstal training—“education, training and reclamation” of male offenders 
against provincial statutes who are over sixteen and under twenty-three years 
of age. (Offences punishable with less than three months’ imprisonment are 
excluded.) Term of confinement is for a period of “not less than three months 
and for an indeterminate period thereafter of not more than two years less one 
day.” A board of parole, if and when appointed, shall review each case and 
may parole “prisoners” serving an indeterminate term. A provision is made 
for the removal of prisoners from New Haven to the common jail wherever 
deemed expedient. Other details are left to be filled by regulation of the 
lieutenant-governor-in-council. (An amendment to the federal Prisons and 
Reformatories Act, R.S.C. 1927, c. 163, enacted 1948, c. 26 and noted, supra, 
p. 107, provided complementary legislation for federal offences. ) 


MArGARINE.— This new statute (c. 48)—to make “provision for the manu- 
facture and sale of oleomargarine with certain restrictions” (bill 78)—re- 
stricts the otherwise lawful manufacture and sale thereof. Manufacture is pro- 
hibited without a licence from the minister of agriculture, whose refusal to 
license may be appealed to the lieutenant-governor-in-council. Sale in public 
eating places is forbidden unless the menu states that oleomargarine is served 
as a substitute for butter, or, if no menu is used, a large sign similarly worded 
is displayed. All packages of oleomargarine must bear the words “a substitute 
for butter,” and must show the contents of the packages by percentages. No 
oleomargarine shall have a colour of more than a certain degree of yellow or 
“of yellow and red collectively,’ measured by standards used by the United 
States Bureau of Internal Revenue. The standards of quality of oleomargarine 
are left to regulation by the lieutenant-governor-in-council, as are any other 
matters necessary to carry out effectively the intent and purpose of the Act 
(neither the intent nor the purpose are stated in the Act) 

CorporaTION Income Tax.—-Amendments are made retroactively to the 
existing statute to bring this legislation into line with federal legislation (c. 
46) ; for the taxation year 1949 and following, a new statute (c. 47) submitted 


by federal authorities is enacted. The primary purpose of both statutes is to 
bring the law of the two jurisdictions into conformity. 


Trans-Canapa Hicuways.—The lieutenant-governor-in-council is author- 
ized (a) to take measures necessary for the construction and maintenance of 
such highways, including the making of an agreement with the federal govern- 
ment, and (b) to borrow up to $5,000,000. 


Wire’s Protection Act.—This statute (noted supra at p. 135), is 
amended in a number of details in order to make its working smoother and 
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more effective. One amendment allows the application for registration under 
the Act to be made by the wife’s solicitor or agent, or by her husband. An 
appeal from a decision of the registrar under the statute is now provided to a 
Supreme Court judge. Re Finlay, [1949] 1 W.W.R. 463, is responsible for these 
two amendments. 


(c) Manitoba 


1949: 13 Geo. VI: Acts passed, 100; Public General, 73; Public Municipal, 21; 
Private 6. 


MarketinG.—The Coarse Grain Marketing Control Act (c. 9), de -aling 
with the marketing within the province of barley and oats, is similar to legis- 
lation already noted for Alberta (supra, p. 398) 


ELECTORAL Divisions.—The electoral divisions are redefined and increased 
in number by c. 15, the Act to be effective on proclamation. 


ENGINEERS.—A new professional-type statute creates a board of examiners 
to examine and issue certificates of qualification to operating engineers and 
firemen. An appeal in writing from a decision of the board lies to the minister. 
An operating engineer or fireman who does not hold a certificate shall not 
operate a steam or pressure plant. Complementary legislation (c. 58) pro- 
vides for the inspection, certification, and operation of steam, pressure, and 
refrigeration plants. 


FrRusTRATED Contracts.—See Alberta (supra, p. 399). 


Hicuway TrarFic.—Provision (c. 26) is made for a driver’s licence re- 
stricted to the driving of (a) certain type of vehicles to be specified in the 
licence in each case, or (b) vehicles owned by certain persons (when the driver 
has failed to provide proof of financial re sponsibility ) . 


Hours or Worx.—The Manitoba Labour Board is given power (c. 28) 
to regulate hours of work in industrial undertakings, but subject to special 
order of the Board the hours shall not exceed eight in one day or forty-eight 
(forty-four for females) in one week unless overtime allowances are paid. 
These hours do not include time allowed for meals. The Act applies only in 
the areas specified (largely urban areas). 


Hypro-ELectric Power.—The Manitoba Hydro-Electric Development 
Act, c. 29, is designed to provide for the development and supply of power in 
the province and is to be administered by a corporate board of not more than 
five members. The board may (a) make inquiries with respect to any land, 
power plant or project, transmission, supply and use of power, use of water; 

b) acquire land; (¢) generate power including all incidental matters from 
manufacturing of equipment of every kind suitable for generation, develop- 
ment, and transmission of power to sale of power when generated; and (d) 
buy power generated outside Manitoba. 


INDUSTRIAL AND TRAVEL Pus.Liciry.—Two bureaux are established (c. 30) 
under the minister of industry and commerce (a) to promote new industries 
or extension of existing industries and (b) to stimulate ‘“‘the tourist industry.” 


mmm 








SuRvVEY OF CANADIAN LEGISLATION 405 


The latter industry is also regulated by requiring all tourist camp, hunting, or 
fishing lodge operators to be licensed and by prohibiting the construction or 
enlargement of camps or lodges without a licence. Licences may be refused 
if existing facilities are deemed adequate having regard to the amount of 
sport, hunting, or fishing that may be carried on without depletion of the 
resources. Regulations on a long list of matters pertaining to tourist camps and 
their operation may be made. Earlier legislation is repealed. 





Ho.ipays.—December 27 shall be a holiday when the 25th falls on a 
| Sunday (c. 31). 
MarcGaRINE.—Regulated (c. 35) similarly to Alberta (supra, p. 399). 


THe MetrRopoLitan PLanninc Act.—This legislation (c. 40) provides a 
{ corporate board to investigate and survey the physical, social, and economic 
conditions in relation to the development of greater Winnipeg, including pre- 

paration of town planning, zoning, and transit plans. 


StaTuTES.—A new revision of the statutes, as of 1949, is provided for 
yc. SF. 


Corporation Tax.—See British Columbia (supra, p. 403) for the pro- 
visions of these statutes (cc. 63, 64). 
(d) Saskatchewan 
1949: 13 Geo. VI: Acts passed, 136; Public, 125; Private, 11. 


Tue AvuTOMOBILE ACCIDENT INSURANCE Act, 1947.—Two new parts are 
added by c. 11 to deal with fire insurance and theft insurance in respect of 
vehicles covered by the Act. A new consolidated Saskatchewan Insurance Act 
(c. 40) is enacted to deal with most other aspects of insurance. 


Taxation.—The corporation tax legislation is amended similarly to 
British Columbia (supra, p. 403). 


SS 


Domestic ReLations.—The King’s Bench Act is amended (c. 24) to add 

| substantive legislation giving the court power to grant judgements for restitution 
of conjugal rights, judicial separation, alimony, and maintenance. Judicial 
separation may be granted on grounds of adultery, cruelty, desertion for two 
years (or by refusing to comply with a judgement for restitution of conjugal 
rights), sodomy, or bestiality. Cruelty is defined to mean conduct creating 
danger to life, limb, or health, or a course of conduct which is found to be 
grossly insulting or intolerable “or is of such a character that the person seck- 
ing judicial separation could not reasonably be expected to be willing to live 
with the other after he or she has been guilty of the same.” Jurisdiction of the 
court for judicial separation is based upon residence or domicile of both parties 
or upon a matrimonial home in Saskatchewan when cohabitation ceased or 
when the events upon which the action is founded occurred. Uncondoned 
adultery of the plaintiff is an absolute bar to judicial separation. Payments 
may, inter alia, be ordered in favour of a “wife” after a decree of nullity of 
marriage, or notwithstanding her adultery after a decree nisi for dissolution of 
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marriage. Property “settled” upon the parties to the marriage or “any property 
to which the wife may be entitled in possession or reversion” may be applied 
for the benefit of the parties and the children as the court shall see fit. 


Po.ice MacistraTes.—By c. 33, this legislation is amended to provide that 
no person shall be appointed a police magistrate unless he is either a member 
of the bar of any province or has served as an officer for five years in the 
R.C.M.P. force. District judges are ex-officio police magistrates. 


Witts.—C. 37 makes the section (Sask., s. 30; U.K., s. 33) preventing 
lapse of gifts in favour of children or other issue apply also to gifts to brothers 
or sisters. Death of the legatee, for purposes of this section, is now defined to 
cover death both before or after the making of the will. The amendments 
relate only to wills, whenever made, of testators dying after March 31, 1949. 


DeEPENDANT’S Retier.—This legislation is extended to estates of intestates 
38). 


Stupent Aiw.—A fund for student aid is set up to be administered by the 
province by way of loan or scholarship or both for training at any university, 
agricultural school, or teacher or nurses training institution approved by the 
minister (c. 62). Moneys received from the government of Canada for loans 
or scholarships to students are to be administered by the corporate body admin- 
istering the fund. 


Tue Arts Boarp Act, 1949.—This is a new statute (c. 63) providing for 
a corporate board of up to fifteen members to make available opportunities to 
engage in drama, the visual arts, music, literature, handicrafts, and “other 
arts.” The board may, inter alia, provide (a) for the training of instructors 
and lecturers, and (b) for scholarships for students of these arts. By The 
Western Development Museum Act, 1949 (c. 120), provision is made for a 
board to collect and arrange articles of historical value. 


TEeacHers.—Provisions are added to this legislation by c. 65 for allowances 
to dependants of deceased teachers. C. 66 provides collective bargaining 
machinery for teachers with respect to salary schedules and settlement of 
disputes. 


AntmaL Diseases.—Inspectors of the department of agriculture and vet- 
erinary surgeons are given power by c. 70 to enter on premises and exercise any 
power or duty conferred by regulation to be made under the Act. The purpose 
is to prevent and control brucellosis and other contagious animal diseases. 
Purchasers of animals bought for breeding or milk production and found within 
fourteen days to be infected with brucellosis may rescind the purchase. 


Farm IMpLEMENTS.—A revision of this legislation (c. 74) provides for the 
filing with the minister of lists of all farm implements normally selling at $50 
or more. The minister may after testing and inquiry issue, “in the interests of 
the agricultural welfare of” the province, lists of implements approved and 
not approved for use in the province. 


MarGaRINE.—The legislation (c. 77) is very similar to‘that in British 
Columbia (supra, p. 403 
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Lecat Proression.—Legislation (c. 81) is added to provide for a reim- 
bursement fund for cases of misappropriation or conversion of clients’ funds. 


MepicaL Proression.—The admission provisions with respect to the ad- 
mission in Saskatchewan of members of the profession in the United King- 
dom, Australia, New Zealand, and South Africa are rewritten (c. 82). 


Atcono.ics.—The Mental Hygiene Act is amended (c. 90) to provide for 
(a) the voluntary admission to an “institution” (up to one year), (6) the 
committal by a judge to a mental hospital (up to two years) and (c) the ad- 
mission to an institution upon certificates of two physicians (up to thirty days), 
of any alcoholic or drug addict (as defined). 


Game.—The Game Act is amended (c. 91) to provide, inter alia, that the 
property in all big game and game birds within the province which are wild 
by nature and while in a state of nature, and the carcass of any such game un- 
lawfully killed, shall be in the crown. 


HospitaL STANDARDS.—New legislation (c. 98) gives the lieutenant- 
governor-in-council power to make regulations with respect to the location, 
grading, standards, inspection, control, and many other aspects of hospitals. 
Hospitals (s. 8) are required to carry insurance against, inter alia, claims in 
negligence or malpractice ($5 - 15,000). 


Cuance oF NamMe.—Provision is made by c. 121 for recognition within 
Saskatchewan of changes in name made under the law of any other province, 
state, or country. 

Gitspert D. KENNEDY 
Faculty of Law, 
University of British Columbia. 
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Men and Measures in the Law. By A. T. VANpeRBILT. With an Introduction 
by E. B. Sratson. (Five lectures delivered on the William W. Cook 
Foundation at the University of Michigan, April, 1948.) New York: 
os A. Knopf [Toronto: McClelland and Stewart]. 1949. Pp. xxii, x, 
155. ($3.25) 


Tue underlying themes of the present series of lectures have been, indeed, 
the actuating forces behind the professional life of the author himself: a deep 
and sincere faith in the relation between law, properly administered, and 
liberty; together with a “conviction . . . that the actions of individual men 
can be made to count and that we do have within us the power to work 
out solutions of social problems by dint of reason and resolution” (p. 46). 
The lectures are a call to the profession, including lawyers, judges and law 
schools, to face the problems and defects of present-day legal administration 
and, in the spirit of the individual reformers of the past whose work he sur- 
veys, to meet the challenge of judicial and professional inertia. It is a 
challenge which the author himself has met as practitioner, law school pro- 
fessor and dean, and now as Chief Justice of the New Jersey Supreme Court. 
Men and Measures in the Law, while exploring pressing problems and inviting 
action of others, is an explanation of the crusading zeal and energy of the 
author which has had a remarkable effect on so many branches of American 
law, particularly on the administrative and procedural side. 

The scheme of the present series of lectures is to examine first, the diffi- 
culties and problems of the “law in books,” the “law in action” and 
finally “law in the law-schools.” He then shows the part which 
individuals like Mansfield and Bentham played in the way of reform in the 
past and, coming to more recent times, the part played by men like Pound, 
Borchard and Cummings in the improvement of legal administration. The 
call to arms is clear but particularly is that call directed to the law schools 
from whom Vanderbilt demands not merely the creation of an atmosphere 
that will produce men imbued with a feeling of professional and public re- 
sponsibility, but on whom he squarely places the onus of actually directing 
much that needs to be done. 

While some of the problems of procedure, which he calls “the stumbling 
block in the administration of justice,’ are perhaps not so acute in this 
country as in the United States, Canadian readers will readily recognize a 
similarity in the main problems and criticisms. Indeed, in many instances, 
Canadian experience lends more weight to some of the author’s criticisms 
and proposals than the American scene with which he is actually dealing. For 
example, in dealing with the difficulties of the “law in books”—the vast and 
sprawling accumulation of judicial decision, legislation and administrative 
decree—the author voices the demand, not merely for more authoritative and 
systematizing treatises but for examination and analysis of all the rationalizing 
and pioneer studies already made of the law. Such a demand at least recog- 
nizes that such studies have been made and that they are as worthy of 
analysis and synthesis as statutes, decrees or judgements. Are we in Canada 
even prepared to admit the value of such studies? Do our practitioner- 
judges subscribe to the sentiment expressed by the author that “The time 
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has long since passed when judges or practicing lawyers are the mentors 
of the profession. It is to the law schools that the legal profession must turn 
for guidance. Practicing lawyers, judges, legislators, and administrators, busi- 
nessmen, and labor leaders may meet at the law schools to give common 
counsel, but it is to the law teachers that we must ultimately turn for the 
continuing resynthesis of the law to meet modern needs.” 

Experience in Canada, until recently at any event, would seem rather to 
emphasize the criticism which the author makes of the profession (“law in 
action”) and its effect on our law schools. In the main, Vanderbilt’s criti- 
cisms are well known. The profession has largely concentrated on “the 
substantive law of our business civilization” (p. 39). Thus it has exhibited 
little concern with public law or public affairs. Constitutional law, inter- 
national law, administrative law, legislation have been largely neglected by 
the profession. Worse, when he turns to the law schools, these subjects have 
been too much neglected even by them. This parallel between the short- 
comings of the average lawyer and the law schools raises “the embarrassing 
question of whether the law schools have not erred in the past in letting the 
legal profession . . . shape the curriculum, just as our business civilization has 
in turn too largely dictated the standards of the profession.” In Canada, 
where practically every law school is more or less directly under professional 
influence, these matters are accentuated. The teaching of international law 
has all but disappeared from our schools. It is not without significance to 
Vanderbilt’s text that in the one school in Canada conducted solely by the 
profession, administrative and labour law are “covered” in a lecture course 
of eighteen hours as compared to the one hundred and twenty devoted to 
these courses, for example, at the University of Toronto. 

Coming from a practitioner-judge, even though connected with law teach- 
ing for over thirty years, Vanderbilt’s criticisms of the profession, including 
the bench (see his remarks as to procedural reform (p. 100)—“we must ex- 
pect opposition from the bench and, at best, inertia from the bar”) cannot 
be cast aside by the profession as academic theorizing or “hypercriticism.” 
Vanderbilt has an abiding faith in the role which the profession has played 
in the past and which he believes it can and ought to play now. He is con- 
cerned that not sufficient is being done to prepare the profession for that role. 
He de plore s the profession’s lack of interest in the organization of courts and 
in improving methods of legislative law-making. He contrasts the legal with 
other profe ssions which are eager to learn at all times and are “imbued 
with a scientific attitude toward their profession that dominates their thinking 
and is reflected in their speech. How different the average lawyer! The very 
thought of returning to law school other than for a class reunion or an alumni 
banquet seldom enters his mind. As for law as a science, he will solemnly 
assure you that that is exactly what the law is not and never can be. If this 
be - = outlook for the law and for society in general is, indeed, gloomy” 

p. 47). How true this is of the Canadian scene is seen in the comparatively 
we ak at rest taken by the profession in the work of the law schools and the 
almost total neglect in Canada of the writings of legal scholars. 

While Vanderbilt does not let the law schools escape criticism, he exhibits 
a sympathy with aims and objectives that is somewhat uncommon in the busy 
practitioner. His demand that law be taught as a system rather than as a 
series of “watertight compartments” raises a problem well known to the schools 
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but one which the schools must still “sell” to the profession. Indeed the very 


attitude of the profession as to the scientific approach already referred to by 
the author indicates a basic difficulty. It is also good to hear from a practi- 
tioner-turned-judge that our schools must “teach the law as it is in books, 
as it is in fact, how it came to be as it is, and, finally, as it ought to be” 
(p. 63). The “ought” has frequently been ruled out by the profession as no 
part of its function, yet Vanderbilt shows that in relation to judicial pro- 
cedure (where it is probably most frequently denied) emphasis is especially 
required on “what ought to be.” 

It may be said that there is little new or novel in the present book. In 
the reviewer’s opinion, however, it is, unfortunately, becoming all too novel 
for a busy practitioner to declare his faith in the efficacy of human effort 
in law, and to show that effort can be motivated and directed to the improve- 
ment of law as a matter for scientific study and investigation. That the 
author calls on the law schools to assume an ever increasing and more diffi- 
cult role in that effort of conscious improvement is not merely a challenge to 
the schools. It is, rather, a challenge to the profession itself. As such, those 
engaged in teaching law welcome such a book as a statement, which should 
be more convincing to the profession than their own, of the aims and ob- 
jects of a modern school of law. As such, it should be read by all students 
of the law, whether in schools, in offices, or on the bench. To all alike 
it should serve as a reminder that law, like the natural sciences, is a subject 
to which each can contribute; that it is not something merely handed to us 
by our predecessors for safe keeping but rather something to which each in- 
dividual can make his contribution of change and evolution given, in Vander- 
bilt’s words, “the will to mould our law for the effective preservation of our 
civilization and our freedom.” That will must be aroused. Given more 
Vanderbilts, the issue will not be in doubt. 


Ceci. A. WricHT 
School of Law, 


University of Toronto. 


Liberty against Government: The Rise, Flowering and Decline of a Famous 
Juridical Concept. By Epwarp S. Corwin. Baton Rouge: Louisiana 
State University Press. 1948. Pp. xiii, 210. ($3.00) 

The Roosevelt Court: A Study in Judicial Politics and Values 1937-1947. 
By C. H. Prrrcnetr. New York: The Macmillan Company. Toronto: The 
Macmillan Company of Canada. 1948. Pp. xvi, 314. ($6.00) 

Mr. Justice Black: The Man and His Opinions. By J. P. Franx. With an 


introduction by C. A. Bearp. New York: Alfred A. Knopf [Toronto: 
McClelland and Stewart]. 1949. Pp. xix, 357, [iv]. ($4.75) 


luese three books contribute, each in a different way, to an understanding 
of important recent developments in American constitutional law. Professor 
Corwin’s, as might be expected from a man of his distinguished position, is the 
most penetrating and profound, and indeed brings to fruition an idea that 
has been maturing in his mind, as he informs us in the preface, for nearly 
fifty years. “Liberty against Government,” one of the dominant concepts of 
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American history and law, means liberty conceived of as a constitutional 
limitation, enforceable by the courts through judicial review, upon the legis- 
lative branch of government. In this juridical sense, “liberty” signifies the 
absence of restraints imposed upon individuals by governments, and implies 
the protection of that freedom by “due process.” It is the rise, development 
and decline of this concept which constitutes the central theme of this volume. 

In tracing the origins and growth of this idea, Professor Corwin goes back 
to ancient times, following a thread that starts with Cicero and ends with the 
recent decisions of the Supreme Court. The American tradition of judicial 
review he traces to Coke’s dictum in Bonham’s Case (1610) to the effect that 
the common law can control any statute which is against “common right and 
ee Perhaps the crucial point of the story is the account of the diver- 
gence of American thought from the English notions of parliamentary sover- 

cignty “whic h finally prevailed in the seventeenth century and found fullest 
expression in Blackstone. To the question, why did legislative sovereignty not 
engraft itself upon the American constitutional system, Professor Corwin 
answers that it was a revitalized conception of popular sovereignty, and of the 
constitution as a statute emanating directly from the people, which crowded 
out the competing idea of sovereignty vested in the legislature. The logical 
consequence of this development was the gradual absorption of “higher-law” 
concepts into the written constitution through the medium of judicial review. 
A not unimportant factor influencing the Supreme Court toward an enlarge- 
ment of its powers for the protection of property rights was the American Bar 
Association, with its vigorous self-indoctrination in the gospel of laissez-faire. 

Why then is the concept of “Liberty against Government” in decline? 

He ‘re Professor Corwin’s book ends in mere hints and somewhat ica fears. 

“The matrix of the [constitutional] revolution itself was the conviction borne 
in upon the American people as a whole by the Great Depression that govern- 
ment must intervene in the economic field when private ownership and manage- 
ment fail to provide living conditions for any considerable section of the 
population.” ‘This naturally leads to a desire for protection by instead of 
against governments. In the words of President Truman, the federal govern- 
ment must become “a friendly vigilant defender of the rights and equalities 
of all Americans.” The flexibility of the American system is shown by the 
readiness with which the new approach has been accepted in the highest 
judicial circles. One could wish that Professor Corwin had completed his 
admirable monograph with an enlargement of this idea. 

Mr. Pritchett’s book in a sense takes on where Professor Corwin’s leaves 
off. The Roosevelt era was the one in which the new social forces converged 
upon the Supreme Court, and its response, after the “nine old men” had had 
their day, was remarkable. The author lists 22 cases between 1937 and 1947 
in which the court overruled its previous decisions. Many of these changes 
of heart and mind related to very fundamental concepts of constitutional law. 
“In cases involving the Federal Constitution, where correction through legis- 


lative action is practically impossible,’ as Mr. Justice Brandeis once said, 


“this Court has often overruled its earlier decisions. The Court bows to the 
lessons of experience and the force of better reasoning, recognising that the 
process of trial and error, so fruitful in the physical sciences, is appropriate 
also in the judicial function.” These words, a Canadian reviewer may note, 
have so far found little echo in Canada, though some in the Judicial Com- 
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mittee; perhaps they may recur in the future, since we did not write the 
principle of stare decisis into the new Supreme Court Act. 

Mr. Pritchett thus has a fascinating story to tell. The manner of its telling, 
with the statistical devices of the analytical political scientist, is not the 
easiest to read, nor is one quite convinced by the judicial batting averages which 
emerge from tables showing how the judges voted on various issues. Some 
social understanding seems to get lost in the charts. Nevertheless the story is 
told with care and thoroughness, and leads him to the conclusion that a 
liberal court faces much the same juristic problems as a conservative one. 

The biography of Mr. Justice Black, one of the great liberal influences on 
the Roosevelt court, completes this triad. Professor Frank devotes half his 
book to an account of the Justice’s life, dealing particularly with his work as 
senate investigator for numerous committees during the heyday of the Roose- 
velt muckraking; the second half of the book consists of Black’s judgements 
and dissents in leading Supreme Court cases. While this is far from being or 
claiming to be a rounded account of a distinguished career, it is written with 
skill and feeling, bringing its hero to life and enabling the reader to share in 
the zest of battle and victory. The book amply justifies Professor Charles 
Beard’s plea in the introduction for legal _— which will explain the intel- 
lectual processes by which judges decide cases. 


F. R. Scott 
McGill University. 


Legal Philosophy from Plato to Hegel. By H. Cairns. Baltimore: Johns 
Hopkins Press. 1949. Pp. xii, 583. ($7.50) 


Tuts book sets forth the speculations of Plato, Aristotle, Cicero, Thomas 
Aquinas, Francis Bacon, Hobbes, Spinoza, Leibnitz, Locke, Hume, Kant, 
Fichte and Hegel, concerning the legal and political order. Each philosopher 
selected is given a separate chapter. Each chapter is subdivided, but the 
subdivisions are not the same. For instance the subdivisions under Cicero are 
“Methodus Jurisprudentiac,” the “Nature of Law,” “Justice,” “The Magis- 
trate,’ and “Interpretation,” wher reas the subdivisions under Hobbes are 
“Natural Law,” the “Law of the State,” and “Theory of the Common Law.” 
It seems to this reviewer that it would have been more helpful if the author 
had taken any half-dozen juridical problems, and questioned each of his 
philosophers in turn concerning them. This would have given the book 
sharper focus, and it would not have mattered if, with respect to any particu- 
lar problem, the author had drawn a blank from one or more of his philoso- 
phers. It would have been significant to state that so-and-so had nothing to 
say about such-and-such. The book contains an index of proper names and 
an index of subject matters, both of which are extremely useful. 

The author uses the expository device of stringing together, with connective 
paraphrases, very short quotations from his philosophers. Some readers may 
like this. The reviewer found it jerky and disturbing in that he had to look 
back for quotation marks in order to tell whether the sentence was the author’s 
or that of the writer under discussion. The book is mainly reportorial in char- 
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acter: that is, the author sets out the views of the writer whose views he is 
presenting with remarkable impartiality, keeping his own views in reserve. 
Occasionally, he marshals the speculations of other professional philosophers 
and legal scholars for purposes of illustration, and, less frequently, as a 
critique. On rare occasions the author indicates his own thought briefly. 

I think that the main use of the book would be as introductory material 
for a course in jurisprudence, philosophy or political science. While there 
is considerable overlapping, it offers a philosophical supplement to Dunning’s 
comprehensive work on the History of Political Thought. 

Since the author’s own views are kept in the background and since the 
theories presented in the book cover a wide and familiar range, there is 
little that need be said here with respect to the content of the book. It would 
be useless to offer criticisms of the views of any of the writers. Some of these 
views have long been “sitting ducks” and are now “dead horses.” The specu- 
lations of professional philosophers concerning the legal order had significance 
in their own time and have influenced subsequent thinkers, but most of what 
was written up to and including the time of Hegel is largely a priori in ap- 
proach and was written without benefit of the scientific sophistication of 
today. Because individual life is short and human knowledge almost unlimited, 
the professional philosopher must lack the knowledge and experience of law 
which the professional lawyer and professional legal scholar have. It is 
therefore not surprising that the conclusions of these philosophers with respect 
to juridical problems tend to be misleadingly absolute to the layman and at 
the same time unacceptably naive to the professional lawyer. 

Modern juridical problems range from international problems to those of 
individual adjustment within an advanced urban society overwhelmed by 
its own scientific and technological skills. Curiously enough international 
problems are at the primitive stage of legal development; that is, we are there 
taking or trying to take the first faltering steps in legal organization. In the 
field of municipal law, these steps were taken so long ago that we have for- 
gotten that they were then difficult: Aristotle simply assumed that man is 
a political animal. Hobbes addressed himself to the problem but only as a 
springboard for royalist propaganda. Among the multiplicity of problems at 
the municipal level, one of the more pressing is that of balancing the com- 
peting claims of the human desire for freedom, and the equally human but 
conflicting and more recently asserted desire for economic security. The con- 
flicting desiderata here raise many questions of narrow detail and some of 
broad policy. These confuse each other and the solution of both is made 
more difficult by the fact that the administrators and policy makers must 
keep a constant eye on the risk of failure at the international level. 

Perhaps in their very different ways two of the heroes of Mr. Cairns’s 
book could help us here, but Hobbes’s Leviathan would I hope be demo- 
cratized and/or consciously recognized as a purely metaphysical abstraction 
and then reapplied at the international level, and the abstract metaphysical 
form of Kant’s Categorical Imperative would have to be filled and refilled 
with ever changing detail of concrete content. 


M. M. MacIntyre 


Faculty of Law, 
University of British Columbia. 
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Magna Carta: Its Role in the Making of the English Constitution 1300-1629. 
By F. THompson. Minneapolis: The University of Minnesota Press. 1948. 
Pp. x, 410. ($6.50) 


In an earlier volume Miss Thompson adequately traced the fortunes of Magna 
Carta during the hundred years following 1215. Her present, more ambitious, 
study continues that work through the following three centuries, ending with 
the completion of Sir Edward Coke’s great commentary on the charter pub- 
lished posthumously in his Second Institute. This is a subject of large and 
noble proportions. The clauses of the Great Charter were expounded and dis- 
cussed numberless times not only during the well-known constitutional crises 
of the seventeenth century but also in disputes between party and party re- 
ported without fanfare in the Year Books and later collections of cases. In 
the second category, more neglected than the first, new light is badly needed, 
for Magna Carta played an important role in the history of many matters of 
feudal law and administration. The reader who is not an undergraduate, 
however, will find little of novelty in the cases mentioning Magna Carta which 
Miss Thompson has culled from the reports and records and certainly — 
new in her extracts from the printed works of St. Germain, Staunforde, Lam- 
bard, and Coke. This is the most unsatisfactory part of her work. She is 
rather more at home on the constitutional side and in the seventeenth rather 
than the fifteenth century. Even here, however, much of the material will be 
familiar, though being (in her own words) “Magna Carta conscious,” Miss 
Thompson has restated “the oft-told and well-told tale” from that point of 
view. 
S. E. THORNE 

Yale Law School. 


Freedom under the Law. By Sir ALFrep Denninc. (The Hamlyn Lectures, 
First Series.) London: Stevens and Sons [Toronto: Carswell Company]. 
1949. Pp. viii, 126. ($2.00) 


In the four popular lectures contained in this book Lord Justice Denning 
has tried to outline for “the common people of England” the legal basis of 
freedom in present day England, the England of the welfare state, and to 
compare the English law in this field with the law of continental countries, 
especially France and Russia. The last two lectures which deal with adminis- 
trative law are, apart from what seems to me an undue insistence on the im- 
portance and virtues of judicial review, a fair and accurate discussion of the 
most significant constitutional development of our time. The first two lectures, 
which deal with criminal law and procedure, do not attract me. It is a hard 
book to review and must have been a hard book to write. As a confirmed 
‘Denning fan” I came to the book prejudiced in its favour and was immedi- 
ately charmed by the ease with which, although a lawyer accustomed to deal 
all his life with minutiae, he was able to marshal his material and hit the high 
spots, and by his effortless learning in English legal history and French crim- 
inal and administrative law. Unfortunately, however, the first lecture, “Per- 
sonal Freedom,” and the second, “Freedom of Mind and Conscience,” struck 
me as slanted, complacent and unreal and it was not until I reached the 
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third, “Justice between Man and the State” and the fourth, “The Powers 
of the Executive,” and discovered that here at last was a judge who was not 
prepared to follow the strict party line of Lord Hewart and Dr. C. K. Allen 
that I regained my faith in the author. For what I dislike in the book I am 
now prepared to blame the rather eccentric terms of the Hamlyn Trust 
under whose auspices the lectures were delivered—‘the furtherance by lec- 
tures or otherwise among the Common People of the United Kingdom . . . of 
the knowledge of the Comparative Jurisprudence . . . of the Chief European 
countries, including the United Kingdom, and the circumstances of the growth 
of such Jurisprudence to the intent that the Common People of the United 
Kingdom may realise the privileges which in law and custom they enjoy in 
comparison with other European Peoples and realising and appreciating such 
privileges may recognize the responsibilities and obligations attaching to 
them.” 

I will deal first with the last two lectures, the ones on Administrative Law. 
In the third lecture, “Justice between Man and the State,’ Lord Justice 
Denning dismisses as unfortunate the vigour with which the nineteenth century 
judges protected freedom of property and freedom of contract and welcomes 
the intervention of Parliament to force those who provide essential supplies 
and services to provide adequate and efficient service at reasonable charges and 
to put on the state the positive responsibility of seeing that everyone is pro- 
vided with the necessities of life. He then takes up the new tribunals which 
have been set up to enforce the new positive duties of the individual to the 
state and of the state to the individual, and, after a glance at the French 
system of administrative courts (of which he approves, with reasons) and at 
the Soviet system, he insists that a tribunal will not command confidence un- 
less it is independent of the department whose decision it is being asked by 
the citizen to review. So far, so good. “How then is this independence to 
be achieved? The answer is by giving a right of appeal on a point of law 
to a Superior Court which is itself known to be independent.” Come, come, 
sir; I do not know that I have any very helpful suggestion, but your suggestion 
puts us back where we started; without giving instances we know at once 
that this puts back in the courts the very issue which the tribunal was created 
to take over from the courts as being unsuitable to the courts. Lord Justice 
Denning then proceeds to give a few illustrations of the value of a right of 
appeal to the courts, none of them convincing. How could they be? In a 
court system such as the English where the tribunal of first instance is a single 
judge, an appeal to a three judge court may be necessary to correct errors, 
real errors, but when the tribunal consists of three or more members, to invite 
three judges to say that the three members below “erred” is merely inviting 
three amateurs to substitute their views for the views of the experts below. 

The last lecture deals sympathetically with “the most significant feature 
of our time — the increasing powers of the executive,” e.g., the powers of 
entry granted to enforcement officers such as factory inspectors and sanitary 
inspectors, powers to requisition property, licensing powers, and considers the 
controls exercised by the courts over those powers. The author points out 
that these are powers over which no court has jurisdiction so long as they 
are not exceeded or abused, and devotes the lecture first to expounding and 
illustrating the principle that the courts insist on the powers being exercised 
genuinely for the purposes conferred by Parliament and second, to regretting 
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the absence from English law of the French principle that the executives 
are under a duty to exercise the powers they have and to exercise them with 
due diligence, and he concludes that “our procedure for securing our personal 
freedom is efficient, but our procedure for preventing abuse of power is not. 
This is not a task for Parliament. Our representatives there cannot control the 
day to day activities of the many who administer the manifold activities of the 
State; nor can they award damages to those who are injured by any abuses. 
The courts must do this.” Again, sir, come, come; aren’t you ove remphasiz- 
ing the part which the courts can play in ensuring fair play between citizen 
and government? Judicial review of administrative action is now and always 
must be relatively unimportant; the judges cannot run the country and there- 
fore must confine themselves to power and keep their hands off policy. The 
citizen who feels that his house should not have been taken or that his applica- 
tion for American dollars was a proper one is nearly always complaining about 
policy and his safeguards are not the courts but question time in the House 
of Commons, an opposition press, pressure groups and last, but not least, the 
good sense and decency of the officials. 

Let me now turn back to the first two lectures, the ones which struck me 
as slanted, complacent and unreal. In the first, “Personal Freedom,” the 
author emphasizes the restrictions placed by the English judges on the 
powers of the police; the English peace-time rule that a man can only be sent 
to prison if convicted by a court for crimes which he has committed in the 
past is contrasted with the Russian anti-fifth column provision authorizing 
the detention of persons “who are a danger either by reason of their danger- 
ous associations or by reason of their previous activities”; the Englishman’s 
right to defend himself against an unlawful arrest is set off against the French 
rule that no citizen has any right to defend himself against the police, even 
if they “beat him quite unmercifully”; and under the heading “Torture” the 
use in Eastern Europe of “a weapon of an unknown kind to extract confes- 
sions” is opposed to the difficulties encountered by English police when they try 
to put in evidence statements obtained from an accused. In the second, “Free- 
dom of Mind and Conscience,” the independent English jury, refusing to con- 
vict of seditious libel a newspaper proprietor who had published an article 
saying that the Jews were prominent in the black market, makes its customary 
appearance as the palladium of civil liberties and is placed side by side with 
the Russian party-dominated People’s Courts; the English mode of trial, ex- 
cluding evidence of previous convictions and subjecting crown witnesses to 
merciless cross-examination, is compared with the French where the court has 
before it a record of all the past life of the accused and cross-examination as 
we know it is unknown. 

First, how much of this English law is law in books and how much law in 
action? Take the jury; what percentage of indictable offences are in fact tried by 
a jury in England? In Canada it is 3 per cent. Take the Englishman’s right 
to defend himself against unlawful arrest; how many Englishmen know they 
have it and how many of those who do know could afford or would bother to 
vindicate it by an assault action against a penniless policeman? Second, how 
much of what is both English law in books and English law in action is no 
more than a free gift to the lawyer who specializes in restoring burglars to 
their friends and relations; the refinements of the law of evidence relating 
to confessions and similar acts are a god-send to him; isn’t it high time that 
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a criminal trial should be allowed to become an investigation into facts 
instead of a miracle play dramatizing the presumption of innocence? Third, 
how much connexion, if any, have the peculiarities of English criminal pro- 
cedure with freedom? The French, who are without them, are said to be the 
most undisciplined people in Europe, which, being translated, is the freest 
people in Europe; the Americans, who have them in full measure, pressed 
down and running over, run Communist witch-hunts and are said to have the 
most brutal police in the world. Of how much importance, indeed, is law in 
the preservation of civil liberties? No law could or did prevent the wholesale 
uprooting of innocent Japanese Canadians and the selling of their fishing 
boats cheap to patriotic British Columbians. 

I do not want to end this review on the note of fierce criticism. Like 
Blackstone, Lord Justice Denning has tried to make the jurisprudence of 
civil liberties speak the language of a scholar and a gentleman and the result 
is as different from the usual lawyer’s product as cheese is from chalk; com- 
pare for instance Freedom under the Law, written by Lord Justice Denning 
for the common people of England with the “Legal Basis of Personal Free- 
dom in Canadian Democracy” and “Administrative Law,” written by anony- 
mous Canadian lawyers for the mounted policemen of Canada (Law and 
Order in Canadian Democracy, King’s Printer, Ottawa, 1949, 50c.). As for the 
criticism, which is really the nub of this review, that law has little and courts 
and judges still less to do with civil liberties, the answer is that the book 
reviewed deals with freedom under the law and is written by a lawyer and is 
not a book on English freedom “‘as she is” by a sociologist. But I do wish, and 
especially in the criminal law and administrative law fields, that there was in 
England, and a fortiori in Canada, less w riting on principles and more writing 
on what actually happens. 


Joun WILLIs 
School of Law, 


University of Toronto. 


The Assessing of Salvage Awards: An Enquiry into English Admiralty Prac- 
tice. By C. T. Sutton. With a foreword by R. F. Haywarp. London: 
Stevens and Sons. [Toronto: Carswell Company]. 1949. Pp. xvi, 757. 
($28.25) 


Tue matter of salvage is something with which the average practitioner 
seldom comes in contact, but to anyone who is faced with the problem of 
determining the proper amount of salvage to be awarded in any given set of 
circumstances this work is almost a necessity. To the average lawyer salvage 
is something which vaguely deals with the sea and perhaps which conjures 
up romantic adventures of treasure hunts in far away places. However, when 
the cold eye of the law looks upon it, the spirit of adventure vanishes and 
the problem arises in reducing the services to a formula of dollars and cents. 

As Mr. Hayward says in his foreword, the work is a scientific examination 
of a subject which, to the casual observer, is apparently devoid of logic and 
without “rhyme or reason.” Dr. Sutton does not attempt to deal with sal- 
vage in the sense that it must be determined whether the services constitute 
salvage but only with the method of assessing awards. He does not attempt a 
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definition of “salvage” except in his first paragraph where he says: “The term 
Salvage is used of a service, rendered voluntarily and not as a duty, that helps 
in saving from peril a vessel or any property that has been involved in a 
marine adventure. For such service an award in the form of money is given 
out of the value of what property is saved. The term Salvage is generally 
used to signify also the ‘doctrine’ and the ‘award’.” The granting of salvage 
awards is to encourage the giving of such services in the peculiar nature of 
sea conditions. 

There are, of course, many authorities defining salvage and dealing with 
the various factors required but the chief difficulty has arisen in fixing 
awards through the fact that a court, after finding all the relevant facts of 
the service, usually discusses in a broad way those that more particularly in- 
fluence the judge and then proceeds to give the figure of what he considers 
an appropri ute reward. However these figures are based merely on what the 
various judges in their discretion have considered fair and reasonable having re- 
gard to the circumstances of the particular cases and to the general run of prac- 
tice. Moreover, a practice has grown for parties i agree to arbitration by Lloyd’s 
and by reason of the long-standing prestige of Lloyd’s and the integrity of 
the procedure, this practice has grown a Awards under a Lloyd’s 
agreement are seldom reviewed by the courts and it is not possible to say how 
closely awards by arbitration correspond with court awards and as is usual in 
arbitration the procecdings are private and no statement of facts or reason- 
ing is ordinarily given. 

Dr. Sutton’s aa is an attempt to analyse the various cases, to work out 
some kind of formula as a guide for assessments. As he describes it “the sub- 
ject is an economic one, the fixing of a price for a service, a price of a peculiar 
kind, fixed in a peculiar and indefinite way, not by the interaction of economic 
factors, but by the application of a doctrine of public policy quite outside the 
negotiations of the parties interested.” As a masterpiece of under-statement 
he goes on to say, “for such an investigation quite clearly some original form 
of approach is necessary.” 

Dr. Sutton has examined all the cases recorded in the twenty years 1919- 
1939, taking that as a period long enough to give the necessary variety of 
circumstances, particularly as that period is bounded by two war periods. He 
points out that the central feature of the making of salvage awards is that a 
mental relation of a set of physical circumstances is first made, and is then 
translated into definite form in terms of money. In making an award, some 
form of standard must be used to suggest the unexpressed constitution of that 
figure. This must involve the use of figures at an earlier stage of assessing, 
not only because subdivision is a logical step, but because the use of such 
figures offers the only approach to consistency and comparison. 

Dr. Sutton first outlines the main factors of influence upon salvage awards 
as taken from the standard text books. As regards the thing salved they are: 

i) the degree of danger to human life; (ii) the degree of danger to property; 
and (iii) the value of the property as salved; and as regards the salvors: 
i) the danger to human life; (ii) their skill and conduct; (iii) the value of 


the property employed in the salvage service; (iv) the danger to which that 
property is exposed; (v) the time and labour expended in the performance 
of the salvage services; (vi) responsibilities incurred in the performance of 


the salvage service, e.g., risk to the insurance, and liability to passengers or 
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shippers through deviation or delay; and (vii) loss or expense incurred in the 
performance of the salvage services, e.g., detention, loss of profits, or repairs. 

This list of factors of influence is an imposing one and, as Dr. Sutton states, 
the value of the salved property alone is a cause of great difficulty, as one 
of the most important reasons for discretionary decision is that awards must 
be limited to the value of the salved property, and because of this factor 
different awards will be made for precisely similar degrees of peril, difficulty 
and expense. It must be accepted that, however large the salved value, an 
award will not by that reason go beyond an amount that seems ample to ensure 
the promptness appropriate to the particular condition of peril in face of 
the particular difficulties and risks involved; while, on the other hand, awards 
in respect of sufficiently high salved values should be basically greater than 
might seem necessary to ensure all the effort required in any particular cir- 
cumstances, difficult as they may have been. 

Dr. Sutton discusses the subdivision of the standard into typical compara- 
tive stages. With respect to the vessel’s condition he divides his discussion 
among the risks attendant on sinking, fire, grounding, disablement, abandon- 
ment, loss of anchors and general services. Each one of these risks is broken 
down and, in the case of sinking for instance, he divides the class into four 
separate stages assigning to each factor a certain percentage. Dr. Sutton also 
takes into consideration various extraneous conditions which might require 
consideration such as wind and seas and other natural conditions such as fog, 
rain, ice, snow, darkness, tide and currents and, in general, it can only be 
said that the work is exhaustive and takes into consideration every factor 
which should be considered in almost every case where a salvage award 
claimed. 

In all, Dr. Sutton has digested and analysed over four hundred cases and 
the brief digest of each indicates the name of the salved vessel, the nature of 
the accident, the date of the accident, the date of trial, the salved value, the 
name of the salving vessel, its valuation, the award, the time involved, 
marks and brief detail of the judgement. The analysis also contains a treat- 
ment of all the factors and principles which by analysis and with practice may 
be conveniently compared and followed through so that each is grouped and 
discussed in appropriate order. 

Another very important analysis is contained in chapter 27, dealing with 
apportionment of salvage awards as between the owner of the salving vessel 
and the master and crew. 

An important chapter is 39 which is a chronological abstract of the 
cases involving each different kind of factor and principle. This abstract in- 
dicates the name of the salved vessel, date of trial, place of accident, nature of 
the incident, name of the salving vessel, her value, time involved, the miles of 
towage involved, specific losses involved, special awards to pilots and to 
boatmen. A division indicates whether the case involved fire, sinking, ground- 
ing, disablement, length of service, abandonment, weather, part service, mis- 
cellaneous items, remarks, salved value, analysis and reward. It is perhaps 
difficult to believe that all these headings are contained on the one page so that 
a ready and quick comparison can be made. 

Dr. Sutton’s work appears most formidable but it is surprisingly easy to 
read, written as it is with an easy style and with the various analyses and 


digests compressed into such understandable form. One might almost have 
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been permitted to say that Dr. Sutton’s task was impossible, but he has re- 
duced the matter of assessing salvage awards to a formula which will answer 
almost any set of circumstances and I know of no other text book dealing with 
such a vast branch of the law which reduces so many speculative problems 
almost to exact figures, and in every test he has used judicial authority. Dr. 
Sutton’s book is almost an absolute necessity for anyone who must consider the 
amount of a salvage award. 
FRANK WILKINSON 

Toronto. 


Judgment by Peers. By B. C. Keeney. (Harvard Historical Monographs, No. 
XX.) Cambridge, Mass.: Harvard University Press [Toronto: S. J. Regi- 
nald Saunders]. 1949. Pp. xii, 191. ($4.00) 


Tuts little book fills a conspicuous gap in English medieval constitutional and 
legal history. No general survey of the growth of judgement by peers has 
been made since the work of L. W. V. Harcourt and L. O. Pike. Round and 
Tout both had important things to say about the problem, but neither con- 
sidered it as a whole. Professor Keeney has remedied this deficiency. Although 
he only takes the story into the fifteenth century, he fully covers the form- 
ative period, and he devotes a valuable introductory chapter to the history of 
judgement by peers in Europe from the period of the invasions, showing the 
dependence of the concept on feudal practices and ideas. Thus he provides 
the proper background for the study of the English development. 

In the remaining chapters, Professor Keeney gives an account of the general 
development of judgement by peers. His conclusions on the practice in the 
eleventh and twelfth centuries are cautious and sound. He has shown that 
the idea was latent in English feudal law, though pushed into the background 
by the unusual structure of the Anglo-Norman and Angevin judicial system. 
Perhaps he would wish to revise his opinion of the writ praecipe (p. 47) in the 
light of Miss Hurnard’s article on the subject in Studies in Medieval History 
Presented to F. M. Powicke (Oxford, 1948), at Ppp. 157-79. He is at his 
best in his treatment of the famous phrase nist per iudicium parium suorum 
vel per legem terrae of Magna Carta, and judgement of peers in the thir- 
teenth century. Perhaps the scope of his work does not allow him to do full 
justice to the fourteenth century. He omits altogether, for instance, the first 
trial of Peter Gaveston in 1308, and does not find room to comment on the 
part played by the “people” in this trial and those of 1321 and 1329. In the 
last of these, in particular, that of Edmund of Kent, judgement was by both 
Lords and Commons in Parliament. There is a probability that there was 
much greater conflict about the proper procedure in great political trials than 
the scope of Professor Keeney’s work has enabled him to bring out. The whole 
question of the influence of judgement by peers on the growth of Parliament, 
which gives the subject some, at least, of its import ince, has been excluded, 
presumably as irrelevant to the central theme. 

Despite this limitation of space—and incidentally the book is a remarkable 
feat of compression—Professor Keeney has written a stimulating and scholarly 
survey. It is possible to quarrel with him over what he has left out, but hardly 
for anything he has put in. One observation may be quoted to show the in- 
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terest and insight of the work. “The real significance,” he concludes (p. 107), 
“of the iudicium parium for modern law lies in the misconception that a trial by 
jury is a judgment by peers.” He shows how Bracton and Magna Carta both 
contributed to this misconception, so that “by the fourteenth century, the idea 
that trial by jury was a trial by peers for all but earls and barons seems to 
have taken hold. The misconception flourished with excellent results until 
very modern times.” This is a valuable observation. We could do with more 
on this question, as on others in this volume. It is to be hoped that Professor 
Keeney will continue his researches into what has lately been a neglected 
field of English legal and constitutional history. They are likely to produce 
some very remarkable results. Meanwhile, it is a pleasure to welcome such a 
competent scholar into the field. 


B. WILKINSON 
University of Toronto. 


Legal Theory. By W. FriepMan. Ed. 2. London: Stevens and Sons. [To- 
ronto: Carswell Company]. 1949. Pp. xxiii, 469. ($7.75) 


PROBABLY several reviewers will comment upon the happy conjunction of 
affairs that has sent us, from the Antipodes, three outstanding books of juris- 
prudence. Dr. Julius Stone, in his Province and Function of Law, and Pro- 
fessor G. W. Paton, in his Text Book of Jurisprudence, find not a rival but an 
ally in Dr. Friedmann, whose second edition of Legal Theory will bring to 
its author the renewed thanks of every earnest student of legal philosophy. 

Dr. Stone and Dr. Friedmann have recently visited the University of 
Toronto and other universities in Canada and in the United States; and their 
visits have left for many of us vivid impressions of two outstanding personalities. 
It is pleasant to report that we may look forward in Canada to a visit by 
Professor Paton. “Triumvirate” is an imposing word—but it is not too grand 
a word to designate a fact and a portent of bigger things to come. 

It is difficult to express in terms of moderate praise the excellences of Dr. 
Fricdmann’s work. The reception accorded the first edition surprised its 
author—but it probably surprised nobody else. Such a book is an event in legal 
philosophy. The great man in that field, the unique Roscoe Pound, gave his 
august and kindly approval. Judge Jerome Frank went so far as to say “A 
multitude of books has been written on this subject. ‘To my mind this is by 
all odds the best,” and Professor Ebenstein wrote “This work is the best of its 
kind in the English language.” 

Extravagant praise may defeat its object. A temperate appraisal of Dr. 
Friedmann’s work will reveal, however, that here there are singular merits. 
A review of the first edition in this JouRNAL disclosed the general plan and 
scope—and nothing will be gained by repetition. It shall suffice to note that 
a certain looseness of treatment of topics, occasioned by the fact that part of 
the work was made up of essays previously published in journals, has now been 
remedied and that the author’s brilliant analysis of developments in Sovict 
jurisprudence and of the socialist experiments of present-day Britain has 
been amplified and brought up to date, while the perpetually recurrent prob- 
lem of ultra-nationalism and fascism has been presented in its new dress so 
that we may not mistake or undervalue the insistent peril. 
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Dr. Friedmann, in his social philosophy, is somewhat left of centre; but he 
hesitates to ally himself with any specific school. The advocates of natural law 
will find in this book little to support or comfort them. In his own words “any 
attempt to define law in terms of absolute justice can only end in failure.” On 
the other hand, he will have nothing of that doctrine that should obliterate 
the individual and his rights. With Renner and Radbruch, he insists that the 
development of the individual is the goal of a realistic legal philosophy. His 
concluding chapter is an eloquent plea for freer discussion and understanding 
of the relation between freedom, planning, and the rule of law; and it is 
essentially one of the finest pleas made in our time for the virtues of western 
democracy. 

F. C. Autp 
School of Law, 


University of Toronto. 


Prerogativa Regis, Tertia Lectura Roberti Constable de Lyncolnis Inne Anno 
11 H 7. Ed. by S. E. Tuorne. New Haven: Yale University Press. London: 
Oxford University Press. Pp. li, 165. ($5.00) 


Rosert ConstTABLE read on Prerogativa Regis at Lincoln’s Inn in the autumn 
term of 1495, at the same time as Thomas Frowyk chose the subject for his 
lectures at the Inner Temple. The fact that both serjeants chose the topic 
was no accident. A new exploitation of the profits of the king’s preroga- 
tive was one of the ways in which Henry VII made himself one of the 
richest sovereigns in Europe and laid secure foundations for the Tudor mon- 
archy. This needed, amongst other things, a new interpretation of the king’s 
ancient rights; and the lectures at Lincoln’s Inn and the Inner Temple show 
how the lawyers of Henry VII’s reign glossed the thirteenth-century Preroga- 
tiva Regis to help achieve this wider interpretation. The enlargement, Pro- 
fessor Thorne assures us (p. vi), was “completely within the framework of 
the law” and was quite free from the taint of oppression and abuse. It was 
mainly the work of the government and the courts. The contribution of the 
serjeants was essentially one of elucidation and rationalization. But the whole 
process was probably regarded as somewhat “tainted” by those who suffered 
from it, even though it was sustained by all the majesty of government and 
law 

The glosses of the serjeants show what a transformation had occurred by 
1495 from the days of Edward I. The class of tenants in chief, liable to 
feudal payments to the crown, had been vastly extended. Primer seisin, once 
possibly restricted to those lands which were actually held from the king, was 
extended to all the lands of which a tenant in chief died seized. The king’s 
rights of wardship and scisin were also expanded in other ways. Quia Emp- 
tores was upheld and strengthened. The meaning of alienare was pressed to 
extreme limits. Other extensions are skilfully indicated by Professor Thorne. 
The whole expansion was extremely lucrative and served, in a varicty of ways, 


to strengthen the position of the ruler as against the landowning aristocracy 
sull, next to the king, the holders of political power. Most of it occurred, Pro- 
fessor Thorne suggests, in the first ten years of Henry VII. 
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The process is at once a commentary on legal ingenuity and on the pos- 
sibilities which had always resided in the king’s regalite. It shows, in a small 
way, the expansion which Richard II might have made of his powers had he 
been more fortunate; and it illustrates the traditionalism in the king’s claims 
both in the sixteenth and seventeenth century. Hence Constable’s lecture has 
a place in the structure of both politics and law which marked the transition, 
in England, from the medieval to the modern age. 

The lecture is edited with great accuracy and scholarship. The Intro- 
duction is both brief and illuminating. The book may be unreservedly wel- 
comed. Only two complaints need be registered. Professor Thorne nowhere 
explains which edition of Magna Carta he uses. Without this, his numbering 
of clauses is somewhat confusing. And we are only told in the last 
line of the Introduction that a text of clauses 1 to 7 of the Prerogativa Regis is 
printed on pp. 159-160. Some readers may struggle hard with references in 
the Introduction before coming across that helpful bit of news! 


B. WILKINSON 
University of Toronto. 


The Canadian Law and Practice Relating to Letters Patent for Inventions. 
By H. G. Fox. Ed. 3. 2 vols. (University of Toronto Studies, Legal Series.) 
Pp. xeviii, xiii, 1631. ($36.00) 

Canadian Patent Law and Practice by Dr. Fox is the standard work on the sub- 

ject. The third edition incorporates the Patent Act Amendment Act, 1947, 

the Patent Rules, 1948, and the numerous court decisions which have 

issued since the second edition of Dr. Fox’s book was published before the 
war. 

There are two types of lawyers: the practical type and the scholarly type. 
The practical type is active in the courts and chambers, and if sg is promine nt 
he usually has no time to write books. The scholarly type is found in the 
colleges and universities; while he may be a brilliant sala of law, he is 
frequently out of touch with the problems confronting the practical lawyer 
and his clients. Dr. Fox is one of the rare personalities in the legal profes- 
sion who combines erudition with experience and grasp of the practical needs. 
This is the result of Dr. Fox’s manifold activities as one of the leading King’s 
Counsel of the Canadian bar, as lecturer in the law of industrial property at 
the University of Toronto, and Fellow of the Patent Institute of Canada. 

This dual faculty of Dr. Fox, to deal with the philosophical as well as the 
practical aspect of a problem of patent law, is evident throughout his book 
lake, for example, the chapter on “Invention” which has always baffled patent 
lawvers. Dr. Fox deals first with the meaning of the term and the statutory 
definition in the Canadian Act. He then traces the term back to the British 
Statute of Monopolies of 1624 and follows through the leading British cases 
of the next three centuries. Thereupon he examines the interpretation of 
the term in the United States courts. Finally, he gives a full analysis of the 
modern Canadian and British decisions on “Invention”; this analysis is ar- 
ranged under well coined headings which will enable the practical lawyer 
to find quickly all the precedents on the problem with which he is confronted, 
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such as, for example: “Mechanical Skill,” “Unsuspected Advantages,” ‘“Ob- 
viousness,” “Commercial Success,” “Accidental Discovery,” and so on, Other 
facets of the book which will appeal to the scholarly reader are the introductory 
chapters on the nature of patents, the history of monopolies, the history of 
Canadian legislation and the history of the specification. These chapters are 
partly a condensation of Dr. Fox’s book on Monopolies and Patents published 
in 1947. The practical patent agent will find guidance for his daily work in 
the chapters on the specification, the claims, and the application for letters 
patent. Solicitors and counsel will find their job greatly eased by being able 
to rely on the many forms and precedents of pleading in the Appendix. Here 
again, Dr. Fox knows exac tly what the practical lawyer wants and gives full- 
blooded examples taken from practical cases. 

Most legal authors confine their study to the statute and case law of 
one particular country, except in treatises on comparative law. Dr. Fox 
gives an exposition not only of Canadian patent law, but also of substantial 
parts of British and United States patent law. As Dr. Fox explains in the pre- 
face, this is necessary because the jurisprudence of Great Britain is a direct 
authority in Canada when similar principles are involved, and the Canadian 
courts are accepting with increasing respect decisions on comparable points 
by courts of law in the United States. The fact that Dr. Fox deals so fully 
with British cases will make his book valuable, not only in Canada, but also 
in the United Kingdom. The last edition of Terrell’s standard textbook of 
sritish patent law was issued in 1934, and a smaller work by Walker and 
Roscoe in 1936. British lawyers will therefore find Dr. Fox’s work, particularly 
the table of cases, most useful because it constitutes an up-to-date reper- 
tory, not only of Canadian but also of British patent law. British textbooks 
on patent law published during the last thirty years are on a much more 
modest scale than Dr. Fox’s work. In order to find a British book as compre- 
hensive as this treatise, one has to go right back to the book on Patent Lax 
and Practice by Frost, the last edition of which was published in 1912. 

The author has very pronounced opinions—with which the reviewer heartily 
agrees—on the lack of wisdom shown by opponents of the patent system 
among politicians, economists and sometimes lawyers. Dr. Fox, who is a born 
fighter, has given forceful expression to these views on many occasions. In 
the preface to the present book, however, he promises to state what the law is 
rather than what the law ought to be. He keeps the promise faithfully. He 
does not hesitate, however, to give his own reasoned opinion on points of 
Canadian law which are not yet settled by a court decision, such as, for 
example, the problem of “restrictive conditions in licence agreements” or the 
question of “constitutionality” of section 30 of the Combines Investigation Act 
as amended in 1946. Apart from the particular point of Canadian constitu- 
tional law, the problem of the abuse of exclusive rights under patents has in 
recent years come to the forefront in Canada, Great Britain and the United 
States. Dr. Fox’s detailed analysis of this problem historically and with 
reference to the Canadian Patent Act, the Canadian Combines Investigation 
Act, and the Canadian Criminal Code, is therefore of particular importance 
for patentees and their legal advisers. 

A subject often treated scantily in books on patent law concerns the 
liability of inventors, patentees and licensees to income tax. Authors of books 
on patents usually seem to take the attitude that this subject rightly belongs 
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in a book on income tax law. The writers of books on income tax, on the 
other hand, are often not familiar with the problems of patentees, and at the 
best scatter the information on tax liability of patentees over numerous para- 
graphs of their treatise. Dr. Fox, being a practical counsel, knows how vital 
it is for inventors or manufacturers who are preparing to exploit patented in- 
ventions to draw their agreements in such a manner as to minimize the in- 
cidence of taxation. A full chapter is therefore devoted to the Canadian law 
on this subject. 

A few minor points of criticism: Dr. Fox has studied and mentions in 
the footnotes numerous interesting books and articles on patent law; a bibli- 
ography setting these forth in a convenient manner would be helpful in the 
next edition. Furthermore, a short paragraph may be useful to the reader, 
dealing with the liability under Canadian law of the vendor of an infringing 
article under an implied warranty, if any. Finally, in a footnote on page 1044, 
Dr. Fox praises the philosophy of the British Monopolies Act 1948 because 
under section 10 (5) of that Act “nothing in any order of a competent author- 
ity under that ucla shall have effect so as to restrict the restraining of any 
infringement of a United Kingdom patent.” Dr. Fox’s praise is, however, 
premature; according to the British Patents and Designs Act 1949, section 19 
(3) and the Consolidated Patents Bill 1949, section 40 (3)—both published 
after Dr. Fox’s book was printed—the competent authority under the Mo- 
nopolies Act 1948 can apply to the Comptroller of the Patent Office to modify 
any conditions in licence agreement or to endorse a patent with the words 

“Licenses of Right,” thus laying the patent open to compulsory licensing in 
favour of any interested person. 

A comprchensive index adds to the usefulness of Dr. Fox’s book, which is 
well printed and bound so that it is a pleasure for the eye as well as for the 
mind. The work was published as an extra volume of the University of Toronto 
Studies, Legal Series, under the general editorship of Dr. W. P. M. Kennedy, 
former Dean of the Faculty of the School of Law of the University of Toronto. 

Dr. Fox with his Cases on Patent, Trade Mark, Design and Copyright 
(Canada) 1940 to date, his book on The Canadian Law of Copyright, 1944, 
and the present work has put three eminently workable tools into the hands, 
not only of Canadian, but also of British and American lawyers. 


PETER MEINHARDT 
Bournemouth, Eng. 


Law of Trusts. By R. A. Newman. Brooklyn: The Foundation Press. 1949. 
Pp. xi, 452. ($4.50) 


In the preface to the present volume, the author states that in teaching the 
law of trusts he has “been impressed, and somewhat dismayed,” by what ap- 
peared to him “the inadequacy of judicial thinking in this branch of the law.” 
Further he states that the subject “offers a particular challenge to clarify 
judicial thinking and affords an excellent vehicle for developing in students 
effective legal techniques in the process of exploring the soundness of 


ju- 
dicial reasoning.” The book avowedly * 


attempts to present a rounded picture” 


having in mind the “twin objectives of legal clarification and development of 
legal techniques.” 
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With these objectives one can find no fault. The difficulty is that, in the 
reviewer’s opinion, none have been even partially attained in the text. The 
book is woefully deficient in analysis. Far from presenting a rounded view of 
the law of trusts, it does not present any one portion of that law in a rounded 
or complete fashion. True it is that the law of trusts offers a “challenge” to 
students. The present book does not even lay bare the problems which give 
rise to the challenge. 

In short, the reviewer can see no reason why the book was written nor, 
having been written, why it should be read when the Restatement, Scott and 
Bogert are all available to students. The inadequacy in treatment of the sub- 
ject is only equalled by the inordinate amount of paper used in presenting the 
material. The book, if it had to be printed, could have been produced i 
half the size and at half the cost. Even that would have been much too high 
a price for its value to a student of the subject. 

Ceci: A. WRIGHT 
School of Law, 
University of Toronto. 


Handbook of Patents. By H. A. Toutmin, Jr. New York: D. Van Nostrand 
Company. Toronto: D. Van Nostrand Company (Canada). London: 
Macmillan and Company. 1949. Pp. viii, 800. ($11.25) 


[11s book is avowedly addressed to “the businessman, the inventor, the engi- 
neer, and the executive” as well as to “lawyers of long experience in the 
patent law” (p. iii). Such an ambitious purpose must present prac tically in- 
surmountable difficulties to any author. The “lawyer of long experience in 
the patent law” will no doubt feel ~ the work is a useful one containing a 
mine of practical information for the layman: the “businessman, the inventor, 
the engineer, and the executive” will doubtless regard the work as an erudite 
exposition of the law on the subject. Not being a layman, it is somewhat 
difficult to know the extent to which a layman will find the work of practical 
utility, but as a lawyer, I have felt that, in examining the law of the United 
States on the subject, I should prefer to direct myself to a work written 
solely as an exposition of the law and not as an attempted vade mecum for 
all classes. 


Harovp G. Fox 
School of Law, 
University of Toronto. 


Cases and Readings on Criminal Law and Procedure. By J. Havv. Indian- 
apolis: The Bobbs-Merrill Company, Inc. 1949. Pp. xiv, 996. 


Tis new casebook on criminal law and procedure by the author of Theft, 
Law and Society (1935) and of General Principles of Criminal Law (1947) 
stands half-way between the “criminal-law-as-she-operates-in-society” approach 
of the brilliant Michael and Wechsler collection (1940) and the logic-chopping 
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or strictly professional approach of what at any rate used to be the standard 
casebook on criminal law. As author of those two books Hall knows, of course, 
that criminal law is in one of its many aspects the oldest and most respectable 
type of administrative law or law re lating to deliberate social control by law and 
in another a dramatic statement by learned judges of the moral principles 
which we feel we ought to regard as the foundations of our society. He also 
knows that in still another aspect the criminal law is an armoury of weapons 
of offence for prosecuting lawyers and of weapons of defence for defending 
lawyers, and that is why, presumably, he has put together for the law students 
he teaches a course which is concerned for the most part with “criminal-law-as- 
she-is-in-courts-of-appeal” and refers only incidentally to the crime problem 
and to ethics. 

Of the 996 pages, 719 are concerned with substantive law, and 277 with 
procedure. The book begins with 111 pages of materials illustrating the 
general principles of criminal law, nulla poene sine lege and the elements of 
criminality, viz., harm, conduct, mens rea, causation; then follow 430 pages 
of materials on specific offences; and the substantive law part concludes with 
160 pages on doctrines applicable to all offences, viz., mistake, necessity, in- 
sanity, drunkenness, attempts, conspiracy and parties. To the general part of 
substantive criminal law, therefore, he devotes 270 pages and to the specific 
offences 430; in a Code jurisdiction like Canada where specific offences do 
not, with the exception of a few trouble spots, give rise to difficulty, the 
weighting would, of course, be the other way. The five chapters of material 
on procedure are excellent, and, like Lester B. Orfield’s Criminal Procedure 
from Arrest to Appeal, deal with the fundamental principles and fundamental 
problems of procedure which all systems, including the Canadian Code, must 
take into account; the five chapters are on jurisdiction and venue, arrest and 
interstate extradition, initiation and withdrawal of prosecution, the charge 
and pleas and, finally, the trial. 

Nearly all the cases are recent, dramatic, and, what is even better, “cut” 
whenever the author has deemed it wise to do so. Each type problem con- 
cludes with references to useful law review or text material. The book is 
beautifully got up and the print, especially to one accustomed to wrestle with 
mimeographed stuff, a delight to read. But the real miracle is how the editor 
managed to cover the waterfront—and covered it he has—in so small a space. 


Joun Wiis 
School of Law, 


University of Toronto. 


American Constitutional Decisions. By C. Farrman. New York: Henry Holt 
[Toronto: Clarke, Irwin and Company]. 1948. Pp. xiii, ($3.00) 


A CANADIAN reviewer can hardly presume to do more than assess this book 
in terms of its contribution to the teaching or understanding of problems of 
federalism. What Professor Fairman has done is to illustrate by a judicious 
selection of leading Supreme Court cases the concrete effect of the United 
States constitution both as a source of and as a restraint on governmental 
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action. Designed for students taking courses in government, it is therefore 
less formidable than the “cases and materials” type of book in use in law 
schools. Each case in the book is preceded by an introductory note by the 
author, fixing it in a historical, social or economic setting—giving, in other 
words, the “problem” of the case. Most of the cases are followed by a comment 
in which the author assesses the judgement or indicates its consequential impact 
in the same or related fields. The book is thus a skilful adaptation of the 
case system to the teaching of government on its functional side. 

Professor Fairman opens his book with a concise introduction explaining 
the jurisdiction of the Supreme Court, both original and appellate. Then 
follows a group of cases, headed by Marbury v. Madison, which point up the 
judicial power to declare legislation unconstitutional. The exercise of this 
power is then illustrated by cases grouped in the following chapters: “The 
Three Branches of Government”; “Intergovernmental Relations”; “Powers 
of the National Government”: “Constinutional Limitations”; and “Citizenship 
and Suffrage.” 

That students of federal government should be exposed, as this book ex- 
poses them, to legal materials is understandable. Certainly in the United 
States, the Supreme Court is considered as part of the governmental machinery 
and not as some austere body which no one but lawyers must notice. The 
Supreme Court understands very well that it has a real responsibility in shaping 
legislative, and even executive, action. How it discharges that responsibility 
is as much the concern of students of government as is the structure and 
functioning of Congress or of the state legislatures. 

This book can be recommended on two grounds. First, it is a useful refer- 
ence for the study of comparative federalism. Secondly, it is in a form which 
could well be utilized for prese nting comparable Canadian materials in courses 
in government in Canadian universities. 

Bora LaskKIN 
School of Law, 


University of Toronto. 


International Law. By G. Sch warTZENBERGER. Vol. I. International Law as 
Applied by International Courts and Tribunals. Ed. 2. London: Stevens 
and Sons [Toronto: Carswell Company]. 1949. Pp. liv, 681. ($7.75) 


Tue second edition of Dr. Schwartzenberger’s book does little to disturb the 
impression made on this reviewer by the first edition, namely that this is a 
curious, interesting and perhaps useful work. Dr. Schwartzenberger takes the 
position that the international law to be found in the work of international 
tribunals, with particular emphasis on the Permanent Court and now the 
International Court of Justice (“World Court”) is already a very superior 
“source,” technically, while the “World Court” “. . . should itself have pride of 
place in the hierarchy of the elements of law-determining agencies” (p. 10). 
Other international tribunals whose opinions are almost as valuable are the 
various ad hoc arbitral bodies. While the work of the latter is uneven in 
their juridical contribution, nevertheless since the point of view and the fact- 
context are authentically international, their thinking and the doctrinal re- 
sults are more valuable for the proper understanding of international law and 
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its known rules than the opinions of national courts or those of scholars in 
textbooks. All of this the learned author again restates in his preface and 
introduction to the second edition, and of course, he again promises to com- 
plete the other two parts of the three volume study, namely British state 
practice and the rules of customary international law as these have been stated 
and applied by courts of the Commonwealth countries. 

In explanation of his approach, Dr. Schwartzenberger insists that this 
volume represents an “inductive” approach to the presentation of the materials 
and the doctrine of international tribunals. He appears to believe that the 
“inductive” approach is more interesting and realistic from the point of view 
of the student than is the a priori, cut and dried textbook statement, and 
also, that it is more “systematic”—that is, more conducive to developing and 
viewing international law as a system of law, a process necessary in all legal 
science—than the “case method,” which to his mind appears to be a somewhat 
loose, unsystematic use of case-law in compilation and analysis particularly 
characteristic of certain Anglo-American teaching and/or text traditions. 

Since volumes II and III on state practice and Commonwealth courts 
have yet to be written, how far there is any utility to the present effort and 
point of view will in part need to be judged by this first publication. If it is 
the principal intention of the author to assemble these international-tribunal 
materials in a convenient volume with some running editorial exposition of the 
views of judges and arbitrators, he has only partially accomplished his aim. 
This is neither textbook nor casebook, but something that stands midway be- 
tween—for the author has_selected only portions of facts and opinions, and 
has attempted the difficult fask of some synthesis and comment without his own 
opinions becoming intrusive. It is, of course, of very considerable help to 
students and practitioners to be able to find so handy reference to the opinions 
of the Permanent Court of International Justice and also to the work of other 
international tribunals. But the serious student or lawyer in search of an argu- 
ment will have to turn to the reports themselves or to some more deeply prob- 
ing statement of a scholar in the field. 

Indeed there is a kind of incompleteness that results from Dr. Schwartzen- 
berger’s method. For the notion that the best and most “objective” source of 
international law will be the statements of these tribunals assumes that these 
statements, save for some proper editorial classification and minor comment, 
state almost self-evident propositions of customary international law. It is 
true that the well-prepared index indicates the great variety of detailed 
matters with which the cases or extracts deal, and doubtless suitable footnotes 
for most competing propositions could be found, as in any other eclectic 
effort. But what purpose is really served by it all? Surely the most important 
aims of a textbook are the search for a statement of doctrine that is 
a fair guess as to the state of “the law” and the search for adequate legal 
answers to the international problems with which law has traditionally dealt. 
Both of these objectives, the one systematic and technical, the other socio- 
political, are the running concern of the international lawyer and writer, and 
the measure of the worth of his efforts, in papers, textbooks and monographs, 
is the extent to which he does both, and thus satisfies the need for formulations 
of the “is” with an equal need for a creative approach toward the “ought to 
be.” This latter, of course, in a conservative profession such as the law, must 
never be too overt or blatant, but to avoid the frank admission of the creative 
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role of the textbook writer is as old fashioned as to avoid the frank admission 
of the creative role of the judge. On almost every subject in this volume— 
sources, personality, jurisdiction, objects, treaties, international institutions— 
there is a wealth of analysis and research to be found in the learned journals 
and monographic literature. Little or none of it is considered here. While 
it may make good sense to leave out the municipal tribunal cases—although 
even here there is no complete exclusion, e.g., the list on pages xxxii-xxxili— 
what purpose is served by having limited extracts of international court and 
arbitral opinions, sporadic comment and modest synthesis, and practically no 
reference to the main critical literature so necessary to student and advocate, 
and civil servant? 

These strictures are as relevant to this edition as to the first. While there 
are some useful additional materials here, notably a bibliography which refers 
to much monographic and periodical literature related to specific chapters of 
the book, such references would have done the most good in the footnotes and 
integrated into the body of the volume which thus would have reflected the 
work and the thinking of the many writers referred to. 

It has been said that the general plan followed by Dr. Schwartzenberger 
has been influenced by Fontes Juris Gentium. Possibly too, there was the in- 
fluence of the “nationalist’”’ textbook approach of Charles Cheney Hyde and 
the digest material of Moore and Hackworth—all of which should be more 
apparent as volumes II and III appear. Meanwhile, there is volume I—an 
interesting but strangely incomplete effort. Perhaps, the error in the premise 
from which it began explains the deficiency, namely that there is a priority of 
values in the sources of international law which priority is worth applying so 
as to isolate those rules that can be demonstrated as having the highest inter- 
national value. But these valuations—despite Article 38 of the statute of the 
Court—are not only questions of degree but often in themselves are matters 
of taste and fashion. True, as Schwartzenberger says, the more “international” 
the case law, the more proper it is to look there for authority and technical ex- 
cellence. But where the rules of customary international law are being dis- 
cussed in a textbook that aims at some authority, the international lawyer 
is entitled to read and know about the rules in the best research context. A 
skilful monograph on “territorial jurisdiction,” for example, may be more il- 
luminating and influential to a court, or a foreign office, than the judgement 
of the World Court itself. Moreover, the unity of scholarship, whether juridical 
or professorial, would be emphasized and furthered by such an approach, 
while here, under Dr. Schwartzenberger’s method, there is division between 
judges and writers in a manner that even “‘case-method” conscious writers and 
teachers in the United States would no longer admit for their own textbooks 
and learning or practising materials. 

Perhaps when all three volumes are completed the full significance of Dr. 
Schwartzenberger’s purpose will be more evident and more convincing. Mean- 
while, though the book is in many ways interesting and usable, its final value 
to international law and lawyers must remain in this reviewer’s opinion an 
open question. 


MAXWELL CoHEN 


Faculty of Law, 


McGill University. 
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Cases, Materials and Problems on Law and Accounting. By D. Scuapiro and 
R. WiensuieEnk. (University Casebook Series.) Brooklyn: The Foundation 
Press Inc. 1949. Pp. xxi, 935. ($8.00) 


Tuts casebook was published for use in law-school courses which deal with 
problems involving accounting terms, principles and methods. Such courses are 
now taught in many of the le ading American schools although they have not 
yet received much prominence in Canadian law-school curricula. The case- 
book under review was compiled and edited by Donald Schapiro, instructor in 
law at Yale University and Ralph Wienshienk, visiting lecturer in law at Yale 
University and member of the New York bar. It is the result of several years’ 
experimentation in organizing a Iegal accounting course in the Yale Law 
School. 

The course contemplated by the editors is not the conventional accounting 
course which would be based primarily on an accounting textbook. Rather, it 
is designed to meet the special requirements of the law student. The first 80 
pages deal with accounting as such. The remainder of the book is organized by 
legal rather than accounting divisions and subdivisions. It consists chiefiy of 
legal materials although sections written from a strictly accounting point of 
view are interposed from time to time. It contains a large number of decisions 
of courts and administrative agencies, as well as excerpts from textbooks, articles 
and special releases of official and unofficial bodies. Throughout the book are 
problems dealing with each topic covered, which are intended to be assigned 
to the students. 

This scheme is in accordance with the purpose of the editors, which is 
to emphasize the legal significance of accounting problems. Their reason for 
this arrangement is stated in the preface as follows: “Emphasis should be 
shifted from bookkeeping routines and procedures to accounting as a tool in 
the lawyer’s kit. Moreover, the lawyer is likely to be concerned principally with 
narrow but contentious facets of accounting where pre mium is on supple ness 
of thought and accuracy of analysis, rather than facility with a work sheet. 
While this book may be of service to the accountant, it was compiled principal- 
ly with the aim of promoting skills most useful in the practice of law.” It is 
contemplated, however, that a good accounting text will be assigned for use in 
conjunction with the casebook as supplementary reading. 

Chapter I is entitled “Double-Entry Bookkeeping and Analysis of Financial 
Statements.” This chapter is designed to provide the minimum knowledge 
of accounting vocabulary and technique which is essential as a preliminary to 
considering the problems raised in the remainder of the book. It consists of 
explanatory material written by the editors, excerpts from the writings of 
leading accountants and numerous examples. These materials are very neatly 
and logically arranged and subdivided, so as to give the uninitiated student a 
remarkably clear bird’s-eye view of the accounting process. It commences by 
dealing with the balance sheet from which it leads in turn to the ledger ac- 
counts, the journal and the income statement. Following this is a section on 
analysis of financial statements. Appendix B contains 36 accounting problems 
some of which can be assigned in connexion with this chapter. Chapter I 
intended to be covered in nine class hours. The process of transposing entries 
from the ledger to the balance sheet and income statement could possibly have 
been made a little clearer by adding a further step in the excellent example on 
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pages 47 to 56 inclusive, namely, the use of a work sheet. However, this sug- 
gestion is not intended to indicate that the chapter falls short of being excel- 
lent as an introduction to accounting terminology and methods. 

Chapter II is entitled “Receipts, Costs and Profits: Justiciable Issues in 
Contractual Agreements.” It consists chiefly of legal decisions on the in- 
terpretation of contracts, involving measurement of receipts, measurement of 
costs or measurement of profits. In each case the problem is whether or not 
some particular item should be included in or excluded from the measure- 
ment. The chapter also includes text material and selections from articles 
and releases on inventory valuation and on accounting for holding companies. 
The materials are well selected and representative. 

Chapter III concerns “Accounting for the Corporate Enterprise.” The 
first section deals with financial reporting and investor protection. The chief 
materials are decisions of the Securities and Exchange Commission, under its 
powers of controlling the amount and accuracy of information to be given in 
financial statements of corporations whose securities are sold to the public. 
The second section of chapter III deals with control over corporate distri- 
butions. It sets out the provisions in various state corporation statutes which 
limit the declaration of dividends. It also contains decisions which deal with 
the problem of what bench mark is provided for creditor protection by these 
provisions. Then follow cases in which the question is whether the assets 
of a corporation in particular circumstances have fallen or would, on the decla- 
ration of a dividend, fall below that bench mark. A subdivision dealing with 
the fairness of recapitalization plans is included in this section. Although 
this is an important and interesting question, it possibly could have been 
placed in a separate section and dealt with in connexion with the fairness of 
reorganization and recapitalization plans generally. The materials used in 
chapter III are chiefly, although not entirely, decisions of courts and the 
Securities and Exchange Commission. With the exception noted above, the 
arrangement and selection of materials is excellent. 

Chapter IV deals with “Accounting in Public Utility Regulation.” The 
first section deals with administrative control of rates and the second with 
uniform systems of accounts prescribed by administrative bodies for public 
utility companies. Other sections deal with depreciation accounting, account- 
ing for liability reserves and special problems in utility accounting. 

Chapter V deals with “Trust and Estate Accounting.” It commences with 
a discussion of the scheme of notation of accounts used by executors and 
trustees. The remainder of the chapter is concerned with distinguishing be- 
tween principal and income, a problem which is frequently met in drawing or 
interpreting wills. The materials in this section, most of which are decisions 
of courts, are well selected and appropriately subdivided. 

Although it is impossible to pass final judgement on a casebook without 
actually using it to teach a course, this appears to be an excellent one for its 
purpose. Although it is unlikely that it could all be covered in one course, it 
presents a wealth of materials from which each lecturer can make his own 
selection. Portions of the book could be used in other courses, as for example 
corporate-dividend law, public utilities or trust and estate accounting. 

One obvious omission from this casebook is a section on taxation. This 
is not an oversight but it is explained by the editors in the preface as follows: 
“The area in which law and accounting are most closely intertwined is tax- 
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ation, particularly Federal Income Tax. Tax cases, however, have been ex- 
cluded mainly because the relationship of law and accounting in the tax fie Id 
is the subject of special and intensive study in the usual law curriculum.” 

The existence of a casebook of this kind raises the question of the desirabili- 
ty of including courses on law and accounting in law-school curricula. It is 
undoubtedly important to familiarize students with the types of problems 
which a large number of them are likely to meet in practice, and with the 
methods of solving such problems. As is shown by the casebook, there are 
some fairly important fields in which law and accounting overlap and become 
almost indistinguishable. Lawyers are frequently concerned with tasks in con- 
veyancing, advising and litigation, in which a knowledge of accounting terms 
or methods is valuable. Tasks of this kind have become much more numerous 
and important in recent years. Even if a lawyer does consult an accountant, 
he can determine the legal significance of the advice received more effectively 
if he has a knowledge of the fundamentals of accountancy. Frequently lawyers 
are instructed to draw business contracts which include provisions, the oper- 
ation of which involves the computation of costs, gross receipts or net income. 
They are sometimes called on to advise clients as to whether a particular item 
may be included in or excluded from such computation. They occasionally 
are asked to advise directors of a corporation as to whether there are funds 
from which a dividend may be declared. In drawing and interpreting wills 
the problem frequently arises of distinguishing capital from income. In per- 
forming these services, a lawyer will be more proficient if he can do more than 
look in the digests to see whether there has been a previous case on the point. 
He should have some understanding of the accounting and legal principles in- 
volved and some experience in applying these principles to a wide variety of 
fact situations. 

In recent years the development of mass production has resulted in greater 
complexity of business problems and accounting methods. In addition there 
has been an increase in government regulation of business. Although public 
utility regulation has become of much greater importance in the United States 
than in Canada, it is now a fertile field of legal practice in some provinces, 
notably Alberta. Some utilities such as the railways are subject to regulation 
by Dominion government agencies. 

The modern development of the income tax is one of the best reasons for 
lawyers becoming conversant with accounting terms and methods. There is 
considerable uncertainty as to how the income tax field should properly be 
divided as between chartered accountants and lawyers. However, it is certain 
that each profession must know considerable about the other in order to be 
equipped to give advice in this field. The income tax has become sufficiently 
consequential that consideration should be given to its incidence before enter- 
ing into almost any business transaction. A course in law and accounting of the 
kind contemplated by the editors would be an excellent preparation for a 
law-school course in taxation. 

It may be considered that the subject matters dealt with in this casebook 
could be separated and covered in other courses such as contracts, public 
utilities, companies, wills, trusts and income tax. However, there are advan- 
tages in combining them into one course on law and accounting. One advan- 
tage of so doing is that they would receive fuller coverage and more special 
attention in such a course. Another is that the accounting principles and 
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methods can be better understood if all legal problems involving them are 
considered together and against a background such as is provided in chapter I 
of the casebook under review. 

For the reasons indicated above, accounting is being given a more promi- 
nent place than formerly in leading American law schools. It would scem 
probable that this tendency will eventually spread to the Canadian schools. 
It would, of course, be impossible, even if it were desirable, to make an expert 
accountant of a law student by giving him one course, or even two or three 
courses. That was not the object of the editors of this casebook. The course 
contemplated by them would give the student a working knowledge of the 
terminology, methods and principles of accounting, so that he might discuss 
and use them intelligently in the practice of law. The casebook is designed 
not for the training of acountants, but rather to equip lawyers to deal with 
legal problems involving accounting factors. 

The word “accounting” is mysterious and frightening to the average per- 
son who has not studied the subject. A good many law students, if confronted 
with a course which has the word “accounting” anywhere in its name, im- 
mediately object that they are poor mathematicians and that they have no 
desire to become accountants. They are content to leave the field to the 
mathematical wizards. However, when the emphasis is shifted to the legal 
significance of accounting, such objections can be quickly overcome. Mathema- 
tics becomes relatively unimportant and the main concern is with analysis 
of facts, the meanings of words and application of principles in determining 
the disposition of particular items. The problems encountered are of a species 
not so very widely different from those dealt with in other law courses. By 
their arrangement and selection of materials, Messrs. Schapiro and Wienshienk 
have made this apparent and have made a significant contribution to the 
progress of legal education. 

S. E. Epwarps 
Toronto 


The Conflict of Laws. By R. H. Graveson. London: Sweet and Maxwell; 
Stevens and Sons [Toronto: Carswell Company]. 1948. Pp. xxxii, 394. 
($7.75) 

Cases on the Conflict of Laws. By R. H. Graveson. London: Sweet and Max- 
well; Stevens and Sons [Toronto: Carswell Company]. 1949. 
Pp. xx, 659. ($10.25) 

A Textbook on the English Conflict of Laws (Private International Law). By 
C. M. Scumitrnorr. Ed. 2. London: Sir Isaac Pitman and Sons 
[ Toronto: Carswell Company]. 1948. Pp. xlix, 461. ($9.00) 

Dicey’s Conflict of Laws. By J. H. C. Morris (general editor) and specialist 
editors. Ed. 6. London: Stevens and Sons; Sweet and Maxwell [Toronto: 
Carswell Company]. 1949. Pp. cxxix, 912. ($20.25) 

WE cannot but welcome a new book in the field of conflicts together with 

new editions of two others. Not only are case law and periodical literature 

growing at a very rapid pace but with each new judgement we have a new 
crop of theories and analyses of conflict rules. It is in view of this that Dr. 
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Graveson’s work is so timely. There is something refreshing in the simplicity 
of style and logical sequence of exposition which brings the reader some hope 
that there may yet be a reasonable statement of rules in this ever increasing 
field of “international” problems. This is not to say that the author glosses 
over the difficulties. His approach is careful and accurate, so far as one can 
claim to be accurate in conflicts. But he seems to avoid man-made difficulties 
of language with its complicated rules and their exceptions. The text does not 
raise all the problems that exist. No text can. And no student of this subject 
today would accept absolutes in law, let alone in our particular theatre. It 
is true that the work is designed for “students approaching the conflict of laws 
for the first time.” Yet the student is warned that bare statements of law do not 
necessarily imply that such law is considered juristically sound. We shall re- 
turn to some of the specific contents and views later in this review. At the mo- 
ment, it is sufficient to refer to one or two preliminary matters. At the outset, 
Dr. Graveson discusses the basis of the existence of any English rules with re- 
spect to conflict of laws. It is submitted, inter alia, that the concept of justice 
(p. 6) is at the root of these rules. This idea gives reality and gets away from 
any technical arguments of “vested” rights. But it is questioned whe ther the 
attempt to justify this approach through the oath upon taking judicial office 
(to “do Right to all Manner of People after the Laws and Usages of This 
Realm”) is not arguing in a circle. In explanation, Dr. Graveson points out 
that the latter part of the phrase “binds the English Judge to apply English 
law, including the English rules of conflict of laws.” How is this justice? And 
how does the obligation of the judge to apply such rules explain the basis of 
the rules? The same problem arises with re ‘spect to the third basis put forward: 

comity of nations. The author writes: “The responsibilities of comity are 
broadly comprehe nded in the primary duty of a Court to do justice according 
to law. It is in pursuance of that duty that reference is made to systems of 
foreign law. No lesser justification is sufficient. No greater justification exists” 
(p. 8). Later in this introductory part, we find much pleasure in the forth- 
right, though just, criticism of the doctrine of the renvoi (pp. 55-8). 

Dr. Schmitthoff’s second edition of his work within three years of its first 
appearance has largely served to bring the text up to date by the inclusion 
of new cases. Thus, for example, we are glad to note the inclusion of In re 
Evans, [1947] Ch. 695, 177 L.T.R. 585, on the question of loss of a domicil of 
choice. The critical review of the doctrine of renvoi has been rewritten (pp. 
96-7) ; a new section (pp. 292-3) is added on the effect of polygamous mar- 
riages in view of Baindall v. Baindall, [1946] P. 122, et al. (see infra); the 
former caveat with respect to the third basis of jurisdiction (residence) for 
nullity declarations in the case of void marriages is removed (p. 324); the 
discussion of “applications for ancillary relief” in the problems of dissolution 
of marriage is enlarged (pp. 322-3) ; and a new section is added (pp. 371-2) 
to deal with the exchange control restrictions relating to actions in English 
courts. But beyond these few small alterations, the new edition is practically 
a photostat of the old, even to the inclusion of clerical errors, e.g. in note 8, 
p. 310. This reviewer’s comments on the original edition [ (1947) 7 University 
of Toronto Law Journal 297] stand, except with respect to ‘matrimonial 
domicil.” On the other hand, Dicey would hardly know his present edition. 
It has been the work of the general editor and seven associate editors. Each 


of the latter (Messrs. Z. Cowen, R. Cross, O. Kahn-Freund, K. Lipstein, C. 
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Parry, R. S. Welsh and P. A Wortley) is responsible for the particular sections 
of the work indicated in the table of contents. The general editor co-ordinated 
the whole (and has done a wonderful job). Collectively, however, the eight 
scholars take responsibility for editorial policy, some decisions on which were 
decided by majority vote. The form of the work (rule, comme nt and illus- 
tration) is retained. Dr. Morris in his preface speaks of Dicey as “essentially 
a practitioners’ book, not a work on theoretical jurisprudence.” How true is this 
statement? There is room for argument that the new Dicey is very practical. 
It must make reference to nearly every decision in those parts of the Common- 
wealth where the common law prevails. (The table of cases takes thirty-two 
pages, two columns to a page.) A perfect gold mine to the practitioner! But 
Dicey has become more. The comment portion of the triple approach will, it 
is submitted, replace the “rules” as the meat of this meaty book. We know 
how often the old Dicey has been cited in courts, rule by rule, with little analy- 
sis of the rules. Now we have not only within the confines of this 1000- -page 
effort a searching commentary upon each rule, subrule and exception, but pro- 
lific references to further literature on the subject- to Cheshire and other 
writers, and to the periodical literature. We may not agree with any particular 
proposition. But we cannot complain any longer that only one side of the 
question is being presented. We may not like a legal work stated categorically 
in the form of rules. But we must admit that many rules now bear less dogmatic 
force in the light of the “comment” than might at first appear. The rules 
are merely pegs upon which to hang the vast discussion of the field. These 
rules follow Dicey’s form, but the editors have not hesitated to amend, recon- 
sider and even remove rules. In truth Dicey is a new book, notwithstanding the 
editor’s modest statements in his preface. And it is a better book. We must 
agree with Dr. Morris that it is not a work of theoretical jurisprudence, but 
it is far more than either a mere textbook or a practitioners’ guide. 

Finally, we have Dr. Graveson’s companion work to his textbook—his 
Cases. This must be a venture of some hesitation in a portion of the law that 
is so unsettled. And then, too, the editor of the Cases has chosen only a 
very few representative cases in each section. Thus there are nine cases in the 
chapter on the contract and status of marriage and five on nullity and divorce 
jurisdiction and recognition. But the choices have been made so that (a) the 
main problems are brought out to be filled in by group discussion of other cases, 
and (6) the views expressed in earlier cases are sometimes given in the more 
recent cases included. Full use of this device has not always been made. Ogden 
v. Ogden, [1908] P. 46, is included at pp. 158-172. But from the portions re- 
printed there have been omitted the comments upon Sottomayor v. DeBarros, 
(1877) 3 P.D. 1. The work is, of course, intended as a companion to the 
textbook, and follows the outline of the latter. Little, though some, refer- 
ences for further reading are therefore to be found in the Cases. In the text- 
book, Dr. Graveson has appended to the chapters a selection of materials for 
further reading including many of the leading articles in periodicals. 

Each of the three substantive works has its own view of the existing Eng- 
lish conflict rule on many problems—its own interpretation of the cases. It 
would be impossible here to go through each fully. However, a sampling will 
show the approach and views of the authors and editors. All three would 
appear to agree that the domicil of origin of a legitimated child is his mother’s 
domicil at the time of his birth, yet only Schmitthoff really discusses the prob- 
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lem (p. 88). He submits that the view just stated would appear “more con- 
sistent with the tenacity with which the domicil of origin clings to the de 
cujus in the English conflict of laws.” With respect, why does the author not 
come out and state why the rule is wrong, as it is submitted it is, apart al- 
together from the problem raised in the Gulbenkian Case, [1937] 4 All E.R. 618 
(Langton J.) as to domicil of origin being the last dependent domicil before 
attaining majority? The case is not cited by Graveson or Schmitthoff, and is 
only mentioned once in Dicey, on another point (p. 90). Graveson (pp. 125- 
6) and Schmitthoff (pp. 275-7) accept Re Bischoffsheim, [1947] 2 All E.R. 
830 (Romer J.). Dicey on the other hand, through the specialist editor, Mr. 
R. S. Welsh, severely criticizes the decision on a number of grounds: the 
court should have discussed construction of an English will, not status of 
Richard as legitimate or illegitimate; irreconcilibility with the House of Lords 
in Shaw v. Gould, (1868) L.R. 3 H.L. 55; whether Richard’s domicil of origin 
was mother’s or father’s (pp. 491 ff.). But are these criticisms justified (and 
see more recently a full discussion along the same lines by J. D. Falconbridge, 
“Legitimacy and Succession in the Conflict of Laws,” in (1949) 27 Canadian 
Bar Review 1163)? Has not too much been made of the difference between 
the status of legitimacy or illegitimacy and the incidents which flow from the 
status? The approach of Romer J. is an attempt to free the English conflict of 
laws rules from unneeded technicality and yet retain a legal basis for his de- 
cision. And just because Re Bischoffsheim “stands alone” is no reason for re- 
jecting it in favour of earlier more nationalistic views. It is true earlier cases 
exist, but Romer J. limited them to specific problems: succession to English real 
estate (or should it be “immovables”) , in order to explain away what is deemed 
an unnecessary complication through “characterization.” This discussion 
merely goes to show the varying views that each writer thinks he validly de- 
rives from cases. The problem of Shaw v. Gould can be “characterized” in at 
least three ways, none of which should hinder (in this reviewer’s opinion) a 
sensible development of the law in Re Bischoffsheim. Another situation where 
writers and judges draw varying conclusions is the “polygamous marriage” 
problem. Schmitthoff’s attempt (pp. 292-3) to justify Hyde v. Hyde, (1866) 
L.R. 1 P. & D. 130, on the basis that a polygamous marriage cannot form the 
subject matter of a “matrimonial cause” in the English courts sounds a little 
unconvincing in the face of Baindall v. Baindall (supra) and Mehta v. Mehta, 
[1945] 2 All E.R. 690 (Barnard J.). Would it not be fairer to say that the 
ghost of the Hyde Case is now overruled, or at least not followed (except in 
British Columbia where it need not have been followed anyway: Lim v. Lim, 
[1948] 2 D.L.R. 353 (Coady J.) ) ? Graveson, who refers to the Judicial Com- 
mittee’s recognition of such marriages “with a consciousness that monogamy 
was, perhaps, the exception rather than the rule throughout the British Com- 
monwealth,” has a fuller discussion (pp. 95-9), but again there is some hesi- 
tancy in submitting that Hyde v. Hyde is not correct or is no longer law. In 
a growing subject, would it not be better to cast out such questionable trial 
decisions instead of trying to work a set of very complicated rules to meet all 
the different decided cases? Schmitthoff goes to extreme limits to justify the 
various marriage validity cases (cf. particularly at p. 308). Here very few of 
the writers agree as to the basis upon which a marriage should be tested. Both 
Schmitthoff and Graveson find a difference in the rules applicable to mar- 
riages in England (the forum for subsequent proceedings) and marriages 
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celebrated abroad. This is, if true, a serious reflection upon the sincerity of 
English conflict rules. Why should a foreign prohibition on marriage by the 
law of the domicil be ignored if the marriage is in England, and yet an Eng- 
lish prohibition by the law of the domicil be used to invalidate a marriage if 
celebrated abroad? It would be simple to allow the lex loci celebrationis to 
govern the whole question in all cases (and this is the effect of Schmitthoff’s 
rule qua marriages celebrated in England), but it is not the law for all mar- 
riages. Graveson admits the difficulties both of logic and of trying to solve 
the problem in the face of existing decisions. He rejects Cheshire’s “intended 
matrimonial home” as not representative of the law of England, but admits its 
usefulness and its recent support, at least obiter in the De Reneville Case, 
[1948] 1 All E.R. 56(C.A.). This author’s discussion (pp. 100-12) is one of 
the frankest and clearest, particularly with respect to the difference between 
formalities and essentials. Dicey, on the other hand, through specialist editor 
Mr. R. Cross, maintains the old orthodox view of the domicil of each party just 
prior to marriage (rules 168-9). In the comment (pp. 762-3), severe criti- 
cism is made of Cheshire’s rule above referred to: it is suggested a marriage in 
England of first cousins domiciled in England at time of marriage but with 
an intention at the time of marriage of making their matrimonial home in 
Portugal which intention is carried out the next day would be valid in Eng- 
land for one day and then become invalid. But we question whether this 
follows. With respect, it is submitted Cheshire does not permit two laws to 
determine this question—only one—the law of the intended matrimonial 
home which, in the absence of intention and the carrying out of that intention, 
is the law of the husband’s domicil at marriage. How does this produce two laws 
at different periods? These illustrations only serve to illustrate the wide range 
of opinion among the authors and editors of the books under review. Each of 
the three has a distinct approach: Schmitthoff would like to provide rules to 
coincide with all the cases; Graveson is frankly critical of some of the cases 
and yet alive to the difficulties of various suggested solutions; Dicey provides 
a dogmatic statement of rules, but supplements this with such a wealth of refer- 
ences to all views that the sting is removed from the unqualified statement. 
All three books will have a definite place in the literature of this subject. The 
Cases can only be an aid to class discussion and to the longevity of law li- 
braries, not a substitute for a study of other cases. But the volume does cut 
down much of the necessary references to further case material by a very 
judicious choice of cases. 

Giceert D. KENNEDY 
Faculty of Law, 
University of British Columbia. 


Medieval Papalism: The Political Theories of the Medieval Canonists. By 
W. Utimann. (The Maitland Lectures delivered in the University of 
Cambridge in Lent Term 1948.) London: Methuen and Company. 1949. 
Pp. x, 230. ( 18s.) 


Dr. ULLMANN has written an important book, on what he rightly claims is 
a neglected field of historical research. He has given us a general survey of the 
political theories of the canonists, with reference to many little known writers 
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and to numerous unpublished manuscripts. He does not, indeed, revolutionize 
any of our views concerning the political ideas of the canonists, but he brings 
them into sharper focus and gives them more content. In actual fact, his work 
may be said to represent a revisal of accepted views by strongly underlining the 
uncompromising nature of the claims put forward by the canonists on behalf 
of the papal supremacy over all things and men. Some of the attributes 
claimed for the “vicar of God” will come as somewhat of a surprise, even to 
those who are familiar with the work of the Carlyles or the declarations of 
popes such as Innocent III or Boniface VIII. The one pope whose contri- 
bution to political theory even Dr. Ullmann may have understressed was 
Gregory VII. 

After this careful work, it is unlikely that anyone will quarrel with Dr. 
Ullmann’s view that it was the thought of the canonists which paved the way 
for the actions and utterances of the medieval popes. No one will doubt that 
the political theories of the canonists constituted an integral part of medieval 
European thought. But some will doubt, still, whether it contributed “in a large 
measure” to the formation of the Western mind. Or, at least, historians will 
still construe “in a large measure” in different ways. 

Dr. Ullmann has brought out, as a new and deeply interesting fact, that 
the contribution of English canonists to the growth of political ideas was of the 
first importance. “Henry VIII is said to have initiated a new era in the history 
of England, but it is strangely forgotten that it was another Englishman (AI- 
anus) who some three hundred years before Henry’s time inaugurated the very 
ideas of papal supremacy against which Henry revolted” (p. 10). But the 
actual contribution of Alanus and his brother canonists to political thought 
in England remains something of a mystery. No one doubts the importance 
of what they contributed, outside the national sphere, to the papacy and to its 
struggle with the Empire: but one may reasonably doubt whether this was the 
aspect of medieval thinking on politics which really mattered: and whether 
the aspect that really mattered was perceptibly affected by canonist thought. 

His enthusiasm has occasionally led Dr. Ullman into strong assertions, 
such as that Henry II fully grasped the implication of canonist theories in 
the twelfth century (p. 100), or that the modern explanation and interpretation 
of political thought tends to be somewhat superficial and unsatisfactory, be- 
cause Aristotle’s treatise De Anima is underestimated (p. 110), or that an ab- 
solute world monarchy was the only form of government that appealed to, and 
was favoured by, the medieval mind (p. 115). But his work is, nevertheless, 
highly scholarly and judicious. It is a contribution of permanent value to our 
understanding of medieval political thought. 


B. WILKINSON 
University of Toronto. 


Cases and Other Materials on Legislation. By H. E. Reap and J. W. Mac- 
Donan. (University Casebook Series.) Brooklyn: The Foundation Press. 
1948. Pp. xlviii, 1357. ($8.50) 


Most readers of this review are likely to ask, unless they are engaged in the 
teaching branch of the profession, “What is Legislation?” That is a fair 
question and one that cannot be easily answered. I think I should haz: urd my 
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guess that it is one of the several processes of law, and as a subject in the 
curriculum of a law school (which offers the subject, not all do) Legislation 
includes the analysis of the various stages of the process, depending largely on 
the interests and legal philosophy of the teacher. What is taught or learned 
depends in no small degree on what professional teachers believe can be taught 
or learned. The earliest casebooks on Legislation stressed that part of the 
process commonly called interpretation of statutes. Later casebooks revealed 
the hope that more of the process might be subjected to scientific study and 
today few teachers would emphasize judicial gymnastics of interpretation as 
the only teachable subject. Editors Read and MacDonald in this recent col- 
lection of materials postpone detailed study of judicial interpretation until 
page 786 and although they introduce the core of the subject in the next 
fourteen pages, the major development of it appears between pages 972 and 
1206. On pages 786-800, the editors have collected some elementary materials 
on semantics and while it is impossible to say whether, or how, teachers will 
se these materials, I think they are ample to enable thoughtful students to 
see the real problems of interpretation. I do not myself share the religious 
zeal of some semanticists, but I can think of no branch of modern law where 
a consciousness of the semantic problem is more necessary than in the interpret- 
ation of statutes. 

The earlier chapters deal with what most students of the subject now re- 
gard as the most important stages of the legislative process: the creative stages 
of planning statutes, parliamentary organization, policy analysis, drafting, and 
enforcement. The first chapter, which has a rather jurisprudential air about it, 
compares aspects of the growth of law through the judicial and the legislative 
processes. The editors return to this broader viewpoint in the final chapter 
which deals with the problems of fitting legislation into a unified system of 
law. This emphasis on statutes and on the relationship of statutes and common 
law is an important one for students in law schools because it is unfortunately 
true that law schools, with a misplaced faith in, or a grave misunderstanding 
of, the case method, have made too many students suppose that law is nothing 
but an endless series of law suits—a conception of law most practising lawyers 
would unhesitatingly condemn. This “de-emphasis” of litigation is further il- 
lustrated by the character of the contents of this casebook: it is aptly labelled 
“cases and other materials,” there being about two hundred cases and two 
hundre d selections from miscellaneous textbooks and legal periodicals. The 

“de-emphasis” might have been carried further by showing the legislative pro- 


cess involved in drafting contracts, wills, corporation by-laws, etc., but that 
may be another story. 





The problems of drafting and enforcement appeal to me as the most im- 
portant apart from interpretation, because it is here that the lawyer’s skills are 
especially relevant. The substantive contents of this casebook do not fully 
reveal the extent to which the editors themselves apparently emphasize these 
same problems, for no attempt is made to set up a problem of legislative draft- 
ing and enforcement for student consideration. But the editors do say in their 
preface that “there is great teaching value in having the student participate 


in the preparation of actual bills . . . Furthermore, experience proves that no 
one can master the art of applying statutes without fully understanding how they 
are made.” The practical problem in drafting is perhz ips better supplied by 


the teacher from local conditions, so the omission here is of no importance, 
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and the material is, I think, the best available in any casebook. On the matter 
of enforcement there is complete coverage of materials developed down the 
years to the war, but there seems to have been nothing gained from the ex- 
periments that took place in Washington, London and Ottawa, during the 
recent wartime splurge of statutes and orders-in-council. Canadian lawyers 
and business men will recall the effectiveness of double or accelerated depreci- 
ation in income tax in inducing compliance with government policy. Sanc- 
tions may sometimes be secondary, where the public feeling is almost entirely 
behind an approved policy and the problem of making law effective lies in 
finding the best way to achieve the desired end. 

Canadian lawyers will be interested in the extent to which American courts 
have permitted reference to Hansard, “legislative history,” as an aid to in- 
terpretation. One can, however, be a sworn enemy of the literal approach 
without embracing completely some of the extremes that characterize some 
American Supreme Court judgements where reference to the words of the 
statute seems almost secondary, and reliance is placed on what may easily 
be “loaded” legislative history. It is a well-known technique for congressional 
committee members to foster their interests in the application of the statute 
by putting statements on the record that have little relation to the policy 
being developed in the statute. The result is that reference to legislative history 
supplies weapons for opposing counsel and is of little help to the court. 

There are four casebooks on Legislation currently listed in the Harvard 
Law Review “Directory.” Of these, Read and MacDonald’s is three hundred 
pages longer than its longest rival and seven hundred pages longer than its 
shortest (and newest) rival. I do not mean to imply that the shortest case- 
book is the best, or the longest the poorest, and a teacher is rarely obliged to 
assign all the cases and readings in any event. I merely mean to call atten- 
tion to the tendency in modern legal education to give a student so much to 
read that he has too little time to think—and frequently no specific problems 
to think about. Less reading and more thinking about specific problems may 
be more helpful to students than a great many views expressed by a great 
many experts. Nevertheless this casebook deserves high commendation for 
its breadth of view and the scholarship apparent in its editing. Its wealth of 
information, judiciously adapted to classroom needs, will make it what a case- 
book ought to be, a teaching tool. How effective a tool it will be will depend 
on the students and their teacher. 


J. B. MILNER 
Cambridge, Mass. 


Hall’s Digest of Automobile Accident Cases: Including Automobile Accident 
Insurance Cases. Ed. 2 by C. M. Morawetz. With an introduction by 
J. P. Hocc. Toronto: Carswell Company. 1948. Pp. xlviii, 288. ($7.50) 

Manual of Motor Vehicle Law: Civil and Criminal. By C. C. Savace. To- 
ronto: Canada Law Book Company. 1948. Pp. iii, 519. 

The Principles of Liability in Tort. By H. Porter. London: Sweet and 
Maxwell [Toronto: Carswell Company]. 1948. Pp. 75. ($1.50) 

Hall’s Digest is well known to Canadian lawyers and the second edition, by 


C. M. Morawetz, is not only assured of a warm welcome by the profession 
but serves as a tribute to the author who was killed in action in World War II. 
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The editor has not departed from the original classification arrangement save 
in two instances. The sub-headings under section 2 of chapter I have been 
re-arranged slightly by moving “Fog” from the second to the sixth position 
and by adding a new topic “Smoke.” The cases in section 1 of chapter V have 
been placed under their respective titles, “Licensing Regulations” and “Traffic 
Regulations,” instead of being grouped together as in the first edition. Except 
for two new chapters on “Damages” and “Insurance” and, of course, cases 
decided since the original publication, there has been little change in the 
content. The author’s plan of commencing each chapter and section with a 
brief statement of the law followed by a digest of selected cases and additional 
references to other cases has been followed. There has been surprisingly little 
change in the opening summaries, the bulk of the new material being assigned to 
the digests. In almost every section and sub-section, five to ten or more cases 
have been added and in some instances considerably more. For example 
under “Statutory Burden of Proof” the digests have increased from 19 to 80 
and from 20 to 44 in the chapter on “Passengers: Imputed Negligence.” 

While the claim is made that all relevant cases have been included the 
occasional slip is bound to occur. It is surprising, however, that no mention 
is made of Gives v. C.N.R., [1941] 4 D.L.R. 625, [1941] O.R. 341, one of the 
most important cases dealing with ultimate negligence in recent years. More- 
over, one is inclined to wonder why, even in a digest, this subject has been 
treated in such a complacent manner. Another criticism is the way in which 
Buckley and T.T.C. v. Smith Transport Ltd., [1946] 4 D.L.R. 721, has been 
treated. The editor fails to bring out the importance of this case in the law 
relating to insanity as a defence in a tort action. 

With respect to the new material it should be noted that the chapter on 
“Damages” is restricted to damage to automobiles and to cases arising under 
the unsatisfied judgement fund legislation. The chapter on “Insurance” is 
most disappointing. There is no introduction or explanatory note and, what 
is worse, no apparent classification scheme. Moreover this chapter is not 
exhaustive; for example neither Comer v. Bussell, [1940] 3 D.L.R. 417, nor 
Sleigh v. Stevenson, |1943] 4 D.L.R. 433, have been included. Without some 
indication of the scope of the chapter it is impossible to say whether these 
and other omissions are intended or not. Another point worth noting is that 
while the Bourgeois Case, [1946] 1 D.L.R. 139, is digested no reference is 
made to the fact that the effect of this decision has been annulled by sub- 
sequent legislation. See for example s. 278 (3a) of the Alberta Insurance Act 
(added by 1947 (Alta.), c. 59, s. 4), and s. 205(3a) of the Ontario Insurance 
Act (added by 1947 (Ont.), c. 51, s. 3). 

This omission points to one of the great dangers of this or any other digest. 
The author and editor have gone to great pains to collect under one cover 
all relevant Canadian cases many of which however are of no effect because 
of subsequent legislation, while others, still good law in the province where 
they were decided, are of doubtful value because of subsequent or differing 
legislation in other provinces. Nowhere are these dangers pointed out or 
taken into account. 

It is always comparatively easy for a critic to find fault with a new book. 
What I have been concerned with is to point out not so much the faults as 
the limits within which this book can be put to work. Provided the profession 
keeps these limitations in mind there is no reason why this digest should not 
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continue to occupy an important place in the library of every practitioner con- 
cerned with automobile accident cases. It would seem from the pocket in the 
back cover that the publishers intend bringing out annual supplements. 

The title of Mr. Savage’s new book indicates the scope of the work. It 
is not and does not purport to be a textbook on the principles of the subject. 
But, as the author points out, it is more, much more, than a mere collection of 
headnotes. It can best be described as a collection of notes and references, 
arranged in alphabetical order as to subject matter, on all phases of motor- 
vehicle law, civil and criminal. The arrangement is such that no matter what 
problem the lawyer has, whether it involves level crossings or cyclists, parking 
lots or mental shock, the desired topic can be located quickly and easily either 
by leafing through the book or by consulting the index. Under each heading 
the general plan is to state the law relative thereto by means of summaries of or 
excerpts from selected cases. This is followed by references to other cases (by 
no means exhaustive), and to the All Canada Dige st, Canadian Annual Digests, 
annotations, relevant articles in legal periodicals (chiefly Canadian) and some 
texts, including, it is noted with some satisfaction, Prosser on Torts. As with 
the cases, the “Research Guide” is not exhaustive. The topics are cross-refer- 
enced and some explanatory notes and suggestions have been incorporated into 
the text. An interesting feature is the inclusion of certain miscellaneous ma- 
terial which should prove most useful to the practitioner. For example, there 
is a speed table showing the number of feet travelled in one second at speeds 
ranging from 5 to 80 m.p.h., at 5 m.p.h. intervals. Included too is a suggested 
form of indictment for a motor- -manslaughter and dangerous driving case 
and suggested questions for the jury in ordinary negligence actions or in cases 
involving the “onus” sections. Another item of interest is the miniature “All 
Canada” citator for the motor-vehicle and negligence legislation of each prov- 
ince. 

Mental and nervous shock has been treated quite extensively and includes 
a summary of each of the speeches of the law lords in the latest case on the 
topic, Hay (or Bourhill) v. Young. Unfortunately no real attempt has been 
made to analyse the problem, the author contenting himself with a reproduc- 
tion of the decided cases with little or no comment. The treatment accorded 
contributory negligence seems somewhat sketchy and the statement (p. 328), 
that the burden of proof may shift from time to time during the trial, re- 
quires, it is submitted, considerable clarification. It should also be noted that 
s. 187A of the Ontario Insurance Act, referred to on page 38, has since been re- 
pealed and replaced by a new general section, s. 82a (see 1948 (Ont.), c. 48, 
s. 1). The other common law provinces have taken similar steps. It might 
also be noted that the Yachuk Case (p. 57) was reversed by the Judicial 
Committee of the Privy Council (see [1949] A.C. 386). 

It is obvious that a work like the present has its limitations. The alphabeti- 
cal arrangement of subject matter precludes any considered review of general 
principles. Discussion of disputed or difficult questions of law has been avoided. 
If one is interested in negligence generally in its relation to motor-vehicle law, 
reference must be made to a number of widely scattered topics including proxi- 
mate cause, res ipsa loquitur, ultimate negligence and so on. While the sys- 
tem of cross-references is of some assistance here, there is no real attempt to 
link these different aspects into one related whole. In a manual, this sort of thing 
is to be expected. One does not expect to find, however, the omission of a table 
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of cases, and this perhaps is the one serious criticism to be levelled at the book. 
Apart from this fact, and provided the limitations above referred to are kept 
in mind, this reviewer feels that practitioners will find Mr. Savage’s Manual 
a most useful and practical aid in their task of solving the many problems aris- 
ing in motor-vehicle law. There does not seem to be any provision for annual 
supplements. It is to be hoped the author and publishers will keep in mind 
the fact that a book such as the present quickly loses much of its value without 
such supplements. 

The Principles of Liability in Tort is a reprint of the introductory chapter 
to the tenth edition of Clerk and Lindsell on Torts. In this chapter, “embarked 
upon with trepidation,” Professor Potter reviewed what he considered to be 
the fundamental principles of tortious liability, his object being to afford 
practitioners “some guidance in solving new and unforeseen problems.” The 
publishers, believing that students and practitioners would welcome such a 
review in a more accessible and inexpensive form, have accordingly produced 
the present volume. The author contends that while torts has in the past been 
considered mainly as a law of wrongs, it should not be forgotten that much of 
the law of torts has sprung from “pre-existing legally recognized rights.” In 
this connexion, he submits that, where it can be established that a person has 
a right already recognized at common law or by statute law which avails against 
persons generally, any violation of that legal right gives rise to an action for 
damages in tort without showing any existing ground of liability in tort cover- 
ing the invasion in question and without proving material damage. He there- 
fore attempts a classification of rights giving rise to already recognized causes 
of action in tort. The limited nature of this classification speaks for itself. The 
question of tort as a wrong is examined from the point of view of elements 
common in whole or in part in all forms of tortious liability and these common 
elements, the act or omission, the mental element, and damage, are considered 
in some detail. The book concludes with an inquiry into the general defences 
available in a tort action. 

It is good to see a recognition of the fact that “it is in the declaration of 
the existence of tortious liability that the nature and extent of legal rights are 
declared” and that it is useless to refer to a tort as the “violation of a legal 
right,” a phrase, which, it is submitted, puts the cart before the horse. Again, 
the emphasis placed on the fact that most of the so-called “torts” have common 
elements as well as common defences, is worthy of note, these points often 
being overlooked by courts and prac titioners alike. Further, Professor Potter’s 
analysis of the mental element in tort warrants close study, particularly that 
portion dealing with the confusing doctrine that motive cannot make an act 
“unlawful” which is otherwise “lawful.” 

Unfortunately, however, one cannot fail to notice the difficulties inherent 
in a classification based on rights and wrongs. All too often a claim or in- 
terest put forward by a plaintiff is classified from the outset of the case as a 
“right” or “lawful” or, in similar fashion, the conduct of the defendant is 
classified as “wrongful” or “unlawful.” Surely this amounts to pre-judging 
the issues before considering the merits. What is lost sight of is the fact that 
only after a court has considered the claims advanced by the plaintiff in the 
light of the defendant’s conduct, has balanced the conflic ting interests and, 
invoking previous decisions and policy, has decided which is worthy of pro- 
tection, can it be said that the plaintiff has a right or that the defendant’s 
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conduct was wrongful or unlawful. It is true that the author appears to be 
perfectly clear as to the restricted meaning which must be assigned to these 
words, but the very fact that courts and others have not been so precise 
suggests the difficulties that may be encountered in adopting a classification 
based on such dubious terminology. 

Professor Potter has, in part, set out to review and gather certain principles, 
and in the main has performed his difficult task admirably. Whether, how- 
ever, such considered review should be used, as is suggested, for the “solving 
of new and unforeseen” problems is another matter. One would like to see 
some recognition accorded the “interest-conduct” approach, about which so 
much has been written in the United States and which, it is submitted, gets 
down to the fundamental problem confronting the courts in dealing with tort- 
ious liability, namely, “the adjustment of the conflicting interests of individuals 
to achieve a desirable social result” (see Prosser on Torts, p. 15). 


G. W. REED 
Faculty of Law, 
University of Alberta. 


The Elements of Legal Controversy: An Introduction to the Study of Adjec- 
tive Law. By J. Micuaet. (University Casebook Series.) Brooklyn: Foun- 
dation Press. 1948. Pp. xxxi, 756. ($7.50) 


Serious heart searching in matters of legal education during the last six 
years has produced evidence, in the form of legal literature, of an increased 
emphasis upon first-year students and their introduction to study of law not as 
the learning by rote of a group of principles and exceptions but as the means 
of finding and analysing the principles by which legal controversies are set- 
tled. In particular, emphasis is being placed upon a thorough basis in the 
tools of the profession and of the law. We have books setting out the vari- 
ous sources of legal principles and the relative value of each type of source. 
We have guides to the analysis of cases. We have casebooks upon procedure 
in civil actions from the lowest court to the highest. Largely these books are 
designed to present without comment the existing procedural picture, with or 
without a statement of historical development. Dr. Michael has provided a 
further book in this new field. But his Elements goes further than most of its 
predecessors. We have here an attempt to bring to first-year procedure not 
merely method but something of the reason behind the method. A student 
is brought face to face with the problem of what ends are desired when a 
legal controversy is to be solved. The means of obtaining these ends are 
discussed not solely as factual situations but in the light of what reasons lie 
behind their choice and use as means. The rules must be seen not merely as a 
set of principles but understood as cogs in a larger whole. This approach is 
carried into the whole book. The four main parts deal with (a) modes of 
righting legal wrongs (remedies), (6) legal and factual conditions of a 
remedy (the cause of action), (¢) form and substance (forms of action, pre- 
sent and historical), and (d) legal and factual conditions of avoiding a 
remedy. The history of the forms of action is retained as an essential element, 
in the author’s view, to the study of adjectival law. The emphasis, as will be 
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seen from the brief outline of content above, is upon the “substantive” law of 
procedure. Less emphasis than is apparent in some other books is placed 
upon the techniques by which a student goes about analysing the substantive 
law, whether it be the substantive law proper or the law of procedure. This 
work approaches the first-year student’s problem from the point of view of 
presenting largely the tools by which the law achieves its ends, not so much 
the tools by which the profession finds and uses the principles of law. This 
is not a book of jurisdiction, courts, libraries, but one of replevin, damages, 
writs, defences. It is not legal method but legal controversy. And as such it is 
an essential part of any introductory course in procedure. Mechanically we 
have little to offer with respect to Michael’s work except to congratulate him 
upon the inclusion of a third table at the front of the book: “Table of Articles, 
Books, Reports and Other Publications” covering five pages of small type. 
This is a welcome addition to an otherwise first-class product. 


GiLBert D. KENNEDY 
Faculty of Law, 
University of British Columbia. 


Legal Effects of War. By Sir A. D. McNair. Ed. 3. Cambridge: The Uni- 
versity Press. 1948. Pp. xxiii, 458. ($7.00) 


Tuts book deals only incidentally with the legal effects of war in its inter- 
state aspects. With questions of public international law it is only indirectly 
concerned, for it is devoted primarily to the effect of war on the general 
principles of English law. This is quite apparent even from a superficial ex- 
amination of the table of contents, which lists such topics as procedural status 
of alien enemies, contracts (including frustration), trading with the enemy, 
agency, insurance, leases and sale of goods. It first appeared after the close 
of the Great War, in 1920. A second edition was published in 1943, during the 
recent war, which was a revision so thorough that little remained of the first 
edition. In the present edition, the book is brought up to date with, however, 
relatively little revision. 

Few changes have been made in the text itself. This is evident from the 
fact that, in large measure, it has been possible to preserve the pagination of 
the second edition. Some fresh material has been added, however; for example, 
to the chapter on procedural status of alien enemies, a long paragraph on 
“suing by royal license” (at pp. 189-190) and, to the chapter on frustration of 
contracts, an illustration of “statutory frustration” found in a recent statute 
(p. 169). Comment on those orders and regulations which have proved to be 
of a temporary nature has been removed without impairing the value of the 
book. The main developments of which account is taken relate to the treaties of 
peace with Italy and other ex-enemy states, some recent statutes—principally 
the Limitations (Enemies and War Prisoners) Act, 1945 (U.K.) and, of 
course, the recent judicial decisions and legal literature. The cases added to 
the footnotes are rather surprisingly few in number, which would tend to sup- 
port the statement of the author made in his preface to the second edition, 
that the decisions given during the War of 1914-18 “established the prin- 
ciples of this branch of the law well and truly” and the “decisions of the 
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present war have for the most part applied and underlined these principles.” 
Some very useful materials have been added to the appendix, including the 
Limitations (Enemies and War Prisoners) Act, 1945 (U.K.) and the Law 
Reform (Frustrated Contracts) Act, 1943 (U.K.), together with two recent 
articles by the same author, reprinted, the one dealing with the statute last 
mentioned and the other entitled “The Requisitioning of Merchant Ships.” 

In addition, current developments in the law have been emphasized by a 
number of brief notes. Of these, a highly interesting note (at p. 354) is 
devoted to the legal position of the occupying powers resulting from the 
declaration of unconditional surrender of Germany of June 5, 1945, a matter 
the practical importance of which is illustrated by recent negotiations on the 
claim of the occupying powers to German property in Switzerland, to which 
a reference is made in a second note (at p. 402). The authority of the oc- 
cupying powers to affect the private rights of individuals, in the author’s 
view, goes beyond the authority of belligerent occupants stricto sensu, a subject 
which he discusses in some detail in two chi ipters. Little attempt is made, 
however, to elaborate upon this distinction, and it must, of course, be recog- 
nized that it is a matter upon which there are as yet no judicial pronouncements. 

Although the main theme of this work is the effect of war on the general 
principles of English law, it is made quite clear that the ordinary effects may 
be modified, at the conclusion of a war, by the terms of a peace treaty; and 
the final chapter is properly devoted to the effects of peace treaties upon 
private rights. Now, after the conclusion of treaties of peace with Italy and 
other ex-enemy states, the reader’s attention is directed, at various points 
throughout the volume, to the fact that these treaties contain provisions modi- 
fying the general rules of law, e.g., provisions relating to contracts, prescrip- 
tion of claims, insurance. No attempt is made, however, to trace the extent of 
the modifications with any degree of particularity. It is suggested, not without 
some diffidence, that it would be very helpful if the relevant passages of the 
treaty with Italy were added to the appendix, if not considered in the text 
itself. 

One would wish, in conclusion, to emphasize the utility of this subject, as 
well as the able and interesting treatment which it receives in this book which 
is now brought up to date and consolidated, appropriately, some few years 
after the actual tensions of war have been relaxed. The book serves also as 
an excellent illustration of the relation between public international law and 
domestic law, and of the doctrine, adopted in England amongst other countries, 
that public international law is part of the law of the land. 

D. C. VANEK 
School of Law, 


University of Toronto. 


The Heralds of the Law. By C. G. Moran. London: Stevens and Sons 
[Toronto: Carswell Company]. 1948. Pp. vi, 114. ($4.50) 


For the first time in many years we have a book devoted to one of the most 
practical problems of the bar today—the law reports—the source of a vast 
quantity of law. The author brings nearly half a century’s experience in law 
reporting in England to his discussion of both reporters and reporting. 
He has collected in most useful form references to much of the literature 
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of the subject. Each chapter, with one exception, was published earlier 
(1946-7) in the Law Times as a separate article. These articles have been 
brought up to date for publication in book form, but otherwise each appears 
to retain its separate identity to the extent that there is some repetition (e.g. pp. 
21-2, 49-50). Of the ten chapters, the first four are devoted largely to histori- 
cal matters: the early reporters, their reports, “authorization,” the discussions 
leading to The Law Reports in 1865, commercial series since that date, and 
so on. The next five chapters raise, by their discussion of control, copyright, 
selection, headnotes, and reform, many problems pertinent to the mid-twentieth 
century. Is there a justification for duplication? Has the disappearance of 
two old and long-established friends (the Law Times Reports and the Law 
Journal Reports) from the current series deprived us of anything of value? 
Has the disappearance of separate reports in seven of the nine common-law 
provinces of Canada been a serious loss in view of the absence of counsel’s argu- 
ment in the “commercial” series? Or has this last disappearance been beneficial 
in so far as those of us who now read a national series of reports read judge- 
ments from one and all provinces interchangeably? Is refusal of a commercial 
house to advertise or even list in book catalogues reports of its competitors, 
not to mention the question of the use of “competitive” citations in reports, 
conducive to a sensible outlook? Canadians, no less than the English, are too 
often in the hands of men who forget why decisions are being reported. Mr. 
Moran, in more than one place, defines a law reporter’s objective as “The 
production of an adequate record of a judicial decision on a point of law, in 
a case heard in open court, for subsequent citation as a precedent” (e.g., p. 13). 
It is true that each and every decision, whether reported or unreported, is of 
equal authority in a court of law, if properly vouched for as to its authenticity. 
But the vast majority do not afford any new or useful record for use sub- 
sequently as a precedent. Out of the multitude, a reporter has a heavy duty 
to cut down and to report only those very few which will, so far as he can 
reasonably see, be so useable in the future. Mere repetition must be omitted. 
Yet, on the other hand, he has to be careful not to exclude a case which may 
be useful. Where to draw the line is sometimes difficult. I sometimes wonder 
whether questions of commercial “advantage” or the alleged standing of coun- 
sel (whose arguments probably are not given anyway) are used as additional 
bases, sometimes to the exclusion of the real basis. In chapter VII, Mr. 
Moran tackles some of these problems. His conclusion (p. 75) is that only 
cases which are of any use as judicial precedents should be reported. How 
is this criterion to be determined? With respect, this reviewer finds it difficult 
to subscribe to the author’s view that this is the job of the reporters and their 
editors (p. 64). It may be largely their job. But surely the whole profession, 
including “the professor” (Dr. A. L. Goodhart) who comes in for so much 
attack, should have a hand in the matter. The profession wants a service 
which it, as a profession, can use expeditiously and at reasonable cost. So long 
as commercial houses do our re porting we may (I do not say do) not get 
what we need if the commercial house’s editor is the judge. In the last chapter, 
we have something of the duties and responsibilities of the editor of a series 
of law reports. He has much difficult and delicate work in correcting slips 
in English, making an apparently meaningless three-quarter page meaningful, 
etc., for which he receives little credit. But the standing of his reports will 
be enhanced by a good editor who pays attention to these details. However, 
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we cannot with respect subscribe to the view that there is not much literature 
in the law (p. 104). Is not much of its finest form to be found in the judge- 
ments of His Majesty’s judges? And does not Mr. Moran’s book, in truth, tell 
something of the men and women who preserve this literature for posterity? 


GitsBert D. KENNEDY 
Faculty of Law, 


University of British Columbia. 


History of the United Nations War Crimes Commission and the Development 
of the Laws of War. Compiled by the United Nations War Crimes Com- 
mission. With a foreword by Lord Wricut. London: His Maijesty’s Station- 
ery Office. 1948. Pp. xx, 592. (30s. net) 


Tuts book was written by members of the War Crimes Commission and its 
secretariat. It is rightly claimed to be more than a history of the work of the 
United Nations War Crimes Commission. Its object is, in the words of Lord 
Wright, the chairman of the Commission, “to exhibit some crucial features of 
the development during the War of 1939-1945 of the law of war crimes, for the 
instruction of those who may be minded to gather up the rules which have 
emerged and to analyse their import and character.” There can be no doubt 
that the authors have succeeded in their task and that the book will take a 
prominent place among the post-war contributions to public international 
law. 

The introductory chapter, written by Lord Wright himself, deals briefly 
with the matters which are developed more fully in the later chapters. He 
traces the events which led to the establishment of the Commission and dis- 
cusses, generally, its work during the years that followed. He points out that 
international law has traditionally been regarded as concerned only with re- 
lations between states, but that the Commission acted throughout on the as- 
sumption that there should be individual responsibility for war crimes. The 
International Military Tribunal at Nuremberg settled this question by de- 
claring in their judgement that “crimes against international law are committed 
by men not by abstract entities and only by punishing individuals who commit 
such crimes can the provisions of international law be enforced.” Lord Wright 
affirms that the distinction between a just and an unjust war is fundamental in 
international law, and that this has been a recognized principle from medieval 
times, when it was considered to flow from natural law. A war of aggression 
is clearly an unjust war, a fact which cannot be obscured by arguments based 
on absolute sovereignty, an obviously untenable doctrine in international law. 

The development of the laws of war prior to 1914, during the years 1914- 
18, and prior to the Second World War, are traced in chapters IT, III, and IV 
respectively. It is shown that, by the beginning of the war in 1939, the right 
of a belligerent to punish persons who had committed war crimes and who fell 
into its hands had been clearly established. The precedents of the Treaty of 
Versailles and the other treaties of peace concluded after the First World 
War, which recognized the right of the Allies to bring before military tribu- 
nals persons accused of having committed acts in violation of the laws and 
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customs of war, are cited and the reasons for the failure of these provisions to 
secure their objects are explained. The valuable contributions and research 
made by official and non-official bodies, such as the International Commission 
for Penal Reconstruction and Development and the London International 
Assembly, on such matters as responsibility of individuals for war crimes, the 
defences of act of state and superior orders, and extradition are acknowledged. 

Probably the most interesting and instructive portions of the book are 
the chapters devoted to an examination of the judgement of the International 
Military Tribunal at Nuremberg. The text of the Charter of the Tribunal 

(which was annexed to the Agreement of August 8, 1945, for the Punishment 
of the Major War Criminals) is reproduced, and the implications of the ex- 
tremely controversial Article 6 are brought out, so that the decision of the 
Tribunal can be understood in relation to its constituent instruments. The 
Tribunal’s judgement in reference to war crimes in the strict sense is discussed 
in chapter IX. The fact that the Tribunal, in punishing these crimes, was ap- 
plying international law which existed at the outbreak of war and was not 
relying solely on the provisions of the Charter is emphasized by the authors, 
who observe: “the specific rules contained in Article 6 of the Charter are, 
technically speaking, the law which the signatories of the Agreement of 8th 
August, 1945, required the Tribunal to administer, and by which the Tribunal 
was bound. It has been shown that the latter considered itself bound by the 
Charter, the making of which was an exercise of the sovereign legislative 
power by the countries to which Germany surrendered unconditionally. But 
this merely technical statement cannot be regarded as complete because it 
leaves open the questions of whether the authors of the Charter were justified 
in stating the law as they did, and whether this statement of the law was merely 
a declaration of existing international law or the creation of novel and pre- 
viously unknown principles. In the view of the Tribunal the Charter was 
not an arbitrary exercise of power on the part of the victorious nations, but 
the expression of international law existing at the time of the creation of the 
Charter... .” As to crimes against the peace and crimes against humanity, 
the authors justify the reasoning on which the judgement of the Tribunal 
was based. They point to the various international agreements, including the 
Hague Conventions of 1899 and 1907, the Bryan treaties, and the treaties 
drafted under the auspices of the League of Nations to show that it had al- 
ready been established that an aggressive war was an international crime. In- 
ternational law is likened to the common law which adapted settled principles 
to new situations. The novelty of the offences charged against the major war 
criminals and the lack of precedent furnished no adequate defence to the 
charges. The defences which were raised at Nuremberg, such as act of state, 
immunity of heads of state, and superior orders, are carefully analysed and 
their scope fully investigated. Many of the problems which formerly surround- 
ed these defences can be said to have been settled by the judgement of the Tri- 
bunal. 

Not the least important part of this book is the comprehensive bibliography 
of legal literature on war crimes and belligerent occupation during the Second 
World War contained in Appendix VII. This book is a particularly valuable 
contribution to the literature of Public International Law, and in the field of 
war crimes it will no doubt occupy a pre-eminent position because of the 
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authors’ thorough and intimate knowledge of their extremely difficult and 
controversial subject gained as members of the United Nations War Crimes 
Commission and its secretariat. 

J. NorTHEY 
School of Law, 
University of Toronto. 


Cases on Labor Law. By A. Cox. (University Casebook Series.) Brooklyn: 
The Foundation Press. 1948. Pp. xxxv, 1432. ($8.50) 

Labor Dictionary: A Concise Encyclopaedia of Labor Information. By P. H. 
CassELMAN. New York: Philosophical Library. 1949. Pp. xi, 554. ($7.50) 

State Labor Legislation, 1937-1947: A Study of State Laws Affecting the 
Conduct and Organization of Labor Unions. By S. Conen. Columbus, 
Ohio: The Bureau of Business Research, College of Commerce and Ad- 
ministration, Ohio State University. 1948. Pp. vii, 150. 

How to Take a Case before the National Labor Relations Board. By L. G. 
StLvERBERG. Washington, D.C.: The Bureau of National Affairs. 1949. 
Pp. viii, 292. ($5) 


IN examining casebooks on labour law, we have often felt that too much space 
is devoted in them to the law made by the courts and too little space 
to that part of industrial relations with which the lawyer must be acquainted 
if he is to render proper service to his clients. If some may question whether 
the latter is “law,” we can do no more than express our view that the time 
is long since past when it was necessary to argue the point, at least in re- 
lation to the curriculum of a law school. We fully appreciate the difficulty 
that an editor faces in trying to include in a casebook appropriate excerpts 
from the flood of information which is pouring from the presses in this im- 
portant field of human relations. Nevertheless, each teacher must make some 
selection of materials of this sort for his own purposes and for those of his 
students and it is of interest to all teachers to see how such “extra-legal” ma- 
terials are dealt with by others. Professor Cox is keenly aware of the problem 
and he has sought to solve it by organizing his casebook in such fashion as to 
draw attention not to neat categories of legal concepts but to the practical 
job of finding out how industrial self-government works. 

The volume is divided into five parts. The first part consists of an intro- 
duction tracing the history of labour law in the United States from the Phila- 
delphia Cordwainers’ Case down to the Taft-Hartley Act, looked at from the 
point of view of the chief techniques used by employers and by trade unions 
to gain their ends at particular stages of the development. Part Two deals 
with the negotiation, terms and administration of collective agreements. This 
arrangement puts collective bargaining in its proper perspective. We are made 
to look at the normal, rather than the pathological, aspect of industrial 
relations. As the editor says, “this approach should go part way to meet the 
difficulties which grow out of the average student’s ignorance of industrial 
life by giving him at the beginning of the course some insight into how collec- 
tive bargaining operates and the purposes which it serves.” It is this part 
that we found most interesting and useful. Chapter 2 of this part, entitled, 
“The Terms of the Collective Agreement,” of over 200 pages, and chapter 3, 
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entitled “The Grievance Procedure,” comprising some 150 pages, are in- 
valuable. Here we find collective agreements, court decisions, excerpts from 
official documents and journals, decisions of administrative bodies and arbi- 
trators as well as relevant court decisions. No student can read these two 
chapters without carrying away the impression that all these materials are 
equally authoritative sources of labour law. Parts Three and Four—“The Es- 
tablishment of the Collective Bargaining Relationship” and “Recourse to Eco- 
nomic Weapons”—follow the more familiar pattern, although here also de- 
cisions of the National Labor Relations Board are given due prominence. The 
final part—“The Individual and the Union”—deals not only with membership 
rights in a union but also with the whole gamut of an individual employee’s 
relations with the union, including, for example, such topics as union security 
and the right to work. For Canadian lawyers and teachers interested in labour 
law this is a book of practical utility. 

As Professor Cox has pointed out, one of the problems which confronts 
the teacher of labour law is the “average student’s ignorance of industrial 
life” and, we might venture to add, his ignorance of the terminology and 
nomenclature of the subject. In an attempt to meet this condition, we have 
found it profitable to devote the first few lectures of the course in Labour 
Law at this Law School to the “language” of industrial relations. However, 
it is obviously impossible to cover the field exhaustively in that space of time 
and the lack of an adequate reference book which the student might consult 
at leisure has meant that the teacher, with maddening frequency, must digress 
from his main theme to explain words and phrases which may lie outside a 
particular student’s experience. We therefore owe a debt of gratitude to 
Professor Casselman who has undertaken the task of preparing a volume which, 
in our opinion, will save teacher and student countless little-rewarding hours. 
We are especially fortunate in that it was compiled by one well acquainted 
with the Canadian scene. Lest anyone be misled by the fact that the work is 
designated a dictionary, it should be pointed out that it is more in the nature 
of “a concise encyclopaedia.” To give but one illustration, under the title 
“American Federation of Labor,” there appears a short résumé of the origins 
of the A. F. of L., its growth and membership, and of the conflict within its 
ranks which led ultimately to the establishment of the C. I. O. In this con- 
nexion, it is interesting to note that, in listing the abbreviations by which the 
international unions are known, the author has also indicated their affiliation 
with the A. F. of L. or the C. I. O., as the case may be. It would have been 
helpful if the author had added the affiliation with the Canadian Labour 
Congresses as well. We also miss mention of the abbreviations of a number of 
Canadian trade unions, such as the C. B. R. E., especially since that union is 
referred to in the thumb-nail sketch of Mr. A. R. Mosher. 

The excellence of the volume as a whole makes us hesitate to offer criti- 
cism on minor points. However, since a book of this sort must be brought up 
to date at fairly frequent intervals, we feel that attention ought to be drawn 
to some statements which might be revised in a future edition. We doubt the 
value of defining such terms as “acquisitive instinct,” “ambidexterity” and 
“area of workingmen’s homes.” One might with equal justification include 
definitions of many other terms that are frequently used in industrial relations, 
but which have no meaning in that field other than the literal one. Professor 
Casselman confuses “bargaining unit” and “bargaining agent” and the same 
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confusion appears in the comment under “certification of union.” It is not 
correct to say (p. 53) that, in certifying a union, the appropriate authority 
studies the regulations and activities of the union, nor is it the function of 
such a tribunal to determine whether the union is free or democratic. It is 
true that inquiries are often made as to whether the union is company domi- 
nated, but that is something else again. The term “company union” is com- 
monly used in a sinister sense, but not invariably so; “company union” may 
be a synonym for “independent union.” Another synonym is “unaffiliated 
union” which is not referred to by the author. The definition of the “con- 
spiracy doctrine” is so compressed that it is of little value to the lawyer and 
in any event it is technically incorrect. Although in labour disputes an “ex 
parte injunction” is at times issued against labour leaders, nevertheless the 
unqualified statement to that effect in the Dictionary may leave the impres- 
sion that it is used exclusively for that purpose. Ex parte injunctions have an 
unquestionably valid place in the law apart from labour disputes. The dis- 
cussion of the “Globe doctrine” is far from satisfactory. We looked in vain 
for “raid” or “raiding’—a word in common use in Canada as well as the 
United States. The author seems to have overlooked the fact that the Trade 
Disputes and Trade Unions Act of 1927 was repealed in 1946. But these are 
details. In general, we have no hesitation in agreeing with the publisher 
that the book is “an indispensable reference guide for those dealing with 
labor and its problems.” 

The interest of Canadian lawyers in the labour legislation of the United 
States is confined mainly to developments in the federal sphere. It is diffi- 
cult for a Canadian to find his way through the maze of state labour laws 
and it is even more difficult for him to discover how these laws work. What 
we said of the lawyer is equally applicable to the layman. Mr. Cohen’s 
study covering, as it does, the decade from 1937 to 1947, should therefore 
prove as valuable for the Canadian reader as it undoubtedly will for readers 
in the United States. Of special interest is chapter 2, which outlines the 
policies adopted by various states on issues which have exercised Canadians 
as well as Americans over the last few years, particularly the closed shop, 
the check off, the regulation of the internal affairs of unions and the regulation 
of public utility disputes. A digest of the laws, grouped under appropriate 
headings, is to be found in the index. 

From the point of view of practical utility, the Canadian reader will 
probably be more interested in the informative portion of the study, but the 
opinions of the author himself should not be overlooked. He draws attention 
to the fact that state legislatures are following a narrow concept of a labour 
dispute, that there is “a tendency to confine the labor-management struggle 
to those in the proximate relationship of employer to employee” (p. 106). This 
approach is unrealistic and it is somewhat surprising, and for us rather en- 
couraging, to learn that it is the courts who have attempted “to avert the 
narrow conception” by insisting upon “the existence of an interdependence 
of interest by those workers who are often not in the employ of the same em- 
ployer” (p. 106). 

Mr. Silverberg, through his lengthy association with the National Labor 
Relations Board in the United States, is eminently qualified to explain how 
to “take a case” before that tribunal. We are sure that those persons who 
have occasion to deal with the Board will be grateful to him for his efforts 
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in presenting a thoroughly documented volume of detailed instructions on 
the course to be followed at every stage of the proceedings. The book strips 
the mystery from the workings of the Board. Mr. Silverberg’s style is lucid 
and simple; the volume is designed for the layman as well as the lawyer. 
One could devoutly wish that similar books were written about the activities 
of other administrative agencies. Although the procedure of the National 
Labor Relations Board differs considerably from that of kindred tribunals in 
Canada, we would recommend this book to Canadian administrators as pro- 
viding a standard against which they might well measure their own pro- 
cedures. 


J.F. 


When Judge Jerome Frank’s Law and the Modern Mind appeared in 1930, 
it was at once received as a stimulating and challe nging work, which threw 
down the gauntlet to many sacred faiths of the profession. Since that date, i 
has maintz coal its position as a thought-provoking work, having gone Seana 
five printings before the sixth printing which has now appeared (New York, 
Coward-McCann, Inc., 1949, pp. xxxi, 368, $5.00). To this last printing, 
the distinguished author has taken the opportunity to contribute a long intro- 
duction in which he examines some of his original positions. First of all, 
he is not now prepared to adhere to his original definition of the word “law.” 
Here he summarizes his retreat since 1931, and points out his sole concern 
with court decisions, how little predictable and uniform they are, their creating 
processes, and how all this could be improved. Then, he withdraws the 
term “legal realists” for that of “constructive skeptics,” meeting his critics 
with acute and penetrating statements. He proceeds to examine the matter 
of “facts” in trial courts, relates their examination to courts of appeal, and 
brings into relief the question of their place in social functioning of pre- 
cedents. Finally, he takes up the issues raised by “natural law,” and modifies 
certain statements about “scholasticism” which he now considers “glib and 
unfair.” The introduction concludes with a list of his articles published since 
1930; and he refers his readers to them in the hope that they will help to 
illuminate some of the questions raised by the book. All his former readers— 
admiring or critical, convinced or agnostic—will welcome this introduction 
and its excellent references, which is as learned and cogent as the original 
treatise. Indeed, it may well be that they will be driven back to re-read a 
book which will continue, however modified by Judge Frank’s changes of 
position, as a most acute discussion of many problems which are basic in any 
issue of legal philosophy. 


We had an opportunity to give a warm welcome to the first edition of 
Professor E. S. Corwin’s The President: Office and Powers. We are, then, 
pleased to notice with increasing pleasure the appearance of the third edition 
of this standard and authoritative work (New York, New York University 
Press, 1948, pp. xvii, 552, $6.75). It is unnecessary to review in detail this 
new edition, and we need only say that much of the text has been rewritten, 
much shifting of material has taken place, and, above all, discussions of 
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problems which have arisen since the appearance of the first edition in 1940 
have been carefully and judiciously worked into the texture of the treatise, 
which continues to shew that knowledge of original material and that wise 
weighing of issues which we have learned to look for in the distinguished 
author’s work. In our former review we drew special attention to the artistic 
pattern of its structure, and it is a pleasure once more to note how success- 
ful Professor Corwin has been in preserving this admirable pattern, while 
bringing up to date a work in which detail might easily have spoiled the 
literary effect. As it is, the treatise maintains its unchallenged position as a 
learned and finely conceived exposition of one of the greatest political offices 
in the world. It is balanced and comprehensive, and there is nothing of 
importance which has been overlooked. Above all, perhaps, Professor Corwin 
has placed us in his debt by providing a constitutional text which continues 
to combine estimates in constitutional law with a fine sense of literary charm. 


The late Mr. H. Stannard, though following law as a career, was best 
known to a wide public and among his many personal friends as a learned 
journalist and especially as a member for many years of the staff of The Times. 
He made important contributions to historical and political writings, and 
served in an expert capacity in connexion with many activities of the foreign 
office. He had begun a pamphlet on a comparison of the written constitution 
of the United States and the unwritten constitution of England for the Royal 
Institute of International Affairs, but he wisely decided that the subject needed 
fuller treatment and before his unexpected death he left a substantially com- 
pleted manuscript which has now been published (The Two Constitutions, 
Toronto, D. Van Nostrand Company, 1949, pp. xii, 210, $3.75). The essay 
well deserves publication as an excellent example of the vital necessity of get- 
ting behind mere form in any comparative study of law or government. 
Doubtless, to any real student and well-informed man of affairs the subject- 
matter of Mr. Stannard’s treatment contains nothing profoundly new. How- 
ever, to leave his work with that estimate alone would be entirely unjust. For 
the appeal it makes is to the consideration of the intelligent public in both 
countries at a moment in history when an intimate understanding is so pro- 
foundly necessary of the fact that the systems of government of both aim fun- 
damentally at the same essential purposes for ordered freedom. Mr. Stannard 
writes with unusual accuracy and insight. It might be possible, here and 
there, to point out a few loose phrases or interpretations, but these are of 
such minor importance that they do not detract from a stimulating and 
timely study. Students, old and young, may derive a great deal of benefit 
from the essay and members of legislatures and executives as well as the 
public generally will find in it not merely wise estimates but a great deal that 
will serve to widen international knowledge. The book ought to command 
a wide audience. 


Professor B. Wilkinson, the distinguished medievalist, has done fine ser- 
vice for students of medieval English constitutional history in undertaking a 
series of volumes illustrating the subject, the first of which has appeared 
(The Constitutional History of England, 1216-1399, with select documents, 
vol. I, Politics and the Constitution, 1216-1307, Toronto, Longmans, Green 
and Company, 1948, pp. xviii, 240, $3.50). The excellent preface illustrates 
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the necessity for such a modern selection in the light of the contributions to 
scholarship since Stubbs’s Select Charters. In addition, in the five sections of 
the volume, the documents are prefaced with an illuminating introduction, 
which places them in a more comprehensive political and social setting than 
Stubbs had ever conceived. In other words, the constitutional history is viewed 
in relationships wider than the narrow specialist has been inclined to follow 
or to allow. Of course, it will be impossible to give anything like a due evalu- 
ation of Professor Wilkinson’s project until the three further volumes con- 
templated have been published. It is, however, possible to welcome this first 
volume not merely for itself in wise selection, in exact scholarship and in 
careful and judicious editing, but as an indication that, when the series is 
complete, young and indeed more mature students will have at hand a 
convenient and suggestive corpus of material. Professor Wilkinson makes 
no claim to anything like finality in his presentation, first, because such an ap- 
pearance of finality would be out of the question in the present state of our 
knowledge; and, secondly, because in the ultimate analysis any selection of 
documents must be personal to the editor. This modesty is not only common 
sense but is characteristic of all Professor Wilkinson’s work. As it is, the 
volume ought at once to become an invaluable and up-to-date vade mecum 
for students of the subject, and they can look forward with confidence to the 
completion of the series in the light of what this volume provides. 


Students of anthropology and of comparative law will welcome ter Haar’s 
Adat Law in Indonesia, edited and translated with a learned and suggestive 
introduction by Professor E. A. Hoebel, an anthropologist, and Professor A. A. 
Schiller, a lawyer (New York, Institute of Pacific Relations, 1948, pp. xiv, 
255, $4.00). The joint work of these two distinguished scholars has issued 
in an excellent edition of an authoritative text, and the apparatus criticus 
is such as will add weight and authority to it as a work of reference. Mr. 
Hoebel is responsible for the ethnological background of the millions of 
Indonesians, while Mr. Schiller has made a minute study of the adat or 
native law in the legal structure of the Netherlands Indies. The original 
work was received on its appearance in 1939 as authoritative; and it is op- 
portune that, with the present political situation in Indonesia, English- 
speaking anthropologists and lawyers have now an opportunity of reading a 
finely edited translation of a work which is considered classical. The intro- 
duction constitutes an excellent background for the understanding of ter Haar’s 
treatise. It would seem likely that, whatever the final political structure may 
be in Indonesia, much of the adat law will remain in force. The Indo- 
nesians are likely to become an important people in Pacific if not in world 
affairs; and this work will serve the important purpose of providing for the 
many who must be interested in their development a scholarly and learned 
account of their culture and native law. With this end in view, we draw 
special attention to the first-class bibliography. 


To Sir Arnold McNair we are indebted for a charming essay, which is an 
interesting contribution to Johnsonian literature (Dr. Johnson and the Law, 
Cambridge, at the University Press, Toronto, The Macmillan Company of 
Canada, 1948, pp. xi, 115, $1.75). While the monograph contains not 
much that is new to Johnsonian scholars, and while some of it is a little out 
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of direct keeping with the subject-matter, yet every lover of Dr. Johnson and 
his circle will welcome the book. We are given interesting pictures of John- 
son’s legal friends and acquaintances, of the law books in his library, of his 
views on legal ethics, of his arguments and legal activities in Scots and in 
English law, of some of his general views on legal matters, of why he did not 
become qualified to practise law. The distinguished author possesses the 
knowledge necessary to make each chapter one of interest. It is true that the 
approach to each is through the avenues and bypaths of the law; but the 
essay is essentially concerned with Johnson himself and it brings into 
relief, with literary skill and legal learning, aspects of Johnson’s life and 


character which have not been so concisely presented as from Sir Arnold 
MeNair’s particular approach. 


To the Notable British Trials Series Mr. H. M. Hyde has added the 
Trials of Oscar Wilde, edited with skill and objectivity (London and Glasgow, 
William Hodge and Company, Toronto, The Book Society of Canada, 1948, 
pp. 384, $4.50). Sir Travers Humphreys, possibly the last survivor of the 
trials, who held a complimentary brief as junior to Sir Edward Clarke and 
Mr. C. W. Mathews, contributes an interesting foreword. The records of 
the various trials are reproduced with great care, and the learned editor’s 
introduction is certainly the best summary with which we are acquainted of 
the many issues involved. He has spared no pains in making himself acquainted 
with all the available evidence on which to build up this excellent intro- 
duction. A valuable appendix deals in a wise and careful manner with the 
problem of Wilde’s inversion, while another reviews the prevalence of homo- 
sexuality in England. Wilde’s sexual inversion still remains a crime, but, as 
the editor judiciously points out, there is less disposition today to call it a “vice.” 
Those interested in the issues raised by what is casually called “perversion” 
will find the volume of the greatest interest in suggesting that much remains 
to be done in the study of such men as Wilde, before we can form anything 
like an effective basis for understanding the social and legal issues raised. 
At any rate this is by far the best account of the Oscar Wilde trials. 


It is rare that legal works are the subject of radio broadcasts. That it is 
possible to devote radio time to law is illustrated by the pamphlet attributed 
to a King’s Counsel (The Common Law of England, with a foreword by 
Viscount Jowitt, London, Hollis and Carter, Toronto, McClelland and Stewart, 
1948, pp. 36, 75.), which reproduces three talks over the B.B.C. in 
England. Each talk is built upon one theme (the inns of court, the sub- 
stance of the common law, the practice of the common law), yet each is 
used as the basis for bringing to the audience something of the wider con- 
cept—something of the tradition and spirit of the English legal system and of 
“the way of life and thought” in those countries where that system prevails. 
As the Lord Chancellor points out in his foreword, it is obvious that the 
talks have been prepared by a scholar who knows much of the history of this 
system and of its early writers. Technicality does not enter the pages except in 
the sense of accuracy. Authorities and further references are collected at the 
end of each talk. Such references range all the way from Glanvil to the Inter- 
national Military Tribunal at Nuremberg. Some may question the conclusion 
that Roman law was rejected in England because it was not “suited to the 
habit and way of life of christian men and free men” (pp. 20-1), or may 
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question whether the recollection of the English boys and girls in the slave 
market at Rome (p. 21) paints a full picture of “free” England, but the sub- 
stance of the talks leaves the impression that despite mistakes here and there, 
the great emphasis of the common law has been the freedom of the individual. 
The concept is carried even to the point of questioning the omnipotence of 
Parliament in so far as it might interfere with this freedom “unjustly” (pp. 14- 
15). In times such as these the talks lead us to consider whether today we are 
inclined to forget why certain principles and rights were developed and to 
think only of the “rights,” their extent and limit, divorced from the context— 
the history of the English common law. [G. D. K.] 


Unemployment Insurance in Great Britain, 1911-48 (Thames Bank Pub- 
lishing Company, Leigh-on-Sea, Essex, 1949, pp. ix, 233, 21s. net), is written 
by one who, by reason of his long and intimate association with the unemploy- 
ment insurance legislation of the United Kingdom, is in a unique position to 
trace the development of this legislation. The author (Sir F. Tillyard, assisted 
by F. N. Ball) has shown the manner in which the benefits of the National 
Insurance Act, 1911, part of which, because of its experimental nature, ap- 
plied only to specially selected groups of workmen, have been gradually widened 
so that now there is not only a comprehensive unemployment scheme but also 
a fund from which the sick, aged, and the widows benefit. The National In- 
surance Act, 1946, under which these benefits are secured, was largely based 
on the recommendations contained in the Beveridge Report of 1942, perhaps 
the most important recommendation being that “as regards unemployment all 
industries should stand together”; in other words, men engaged in those in- 
dustries where unemployment is rare should contribute towards the mainten- 
ance of the families of those who are engaged in industries where the rate 
of unemployment is much higher. This conception of interdependence was 
quite foreign to the spirit of the 1911 Act but it is in keeping with modern 
trends. [J. F. Northey.} 


Mr. H. Keast has attempted to provide a guide to the obligations and re- 
sponsibilities of workmen and employers under the National Insurance Act, 
1946, and the National Insurance (Industrial Injuries) Act, 1946 (Guide to 
National Insurance, Thames Bank Publishing Company, Leigh-on-Sea 
Essex, 1949, pp. iv, 83, 2s. net). The latter Act is stated in its preamble to 
be a substitute for the Workmen’s Compensation Acts, 1925 to 1945, but the 
rights of employed persons to claim damages at common law still remain, as 
for example, where it is alleged that the accident was due to the negligence of 
or breach of a statutory duty by the employer. It remains advisable for em- 
ployers to take out insurance against damages which might be awarded against 
them. This book should prove of considerable value in the United Kingdom as 
Mr. Keast has endeavoured to “steer a midway course between the general 
terms of the explanatory material issued by the Ministry of National In- 
surance” and the text of the statutes and regulations, and in this way explain 


the legislation in terms understandable by the “man in the street.” [J. F. 
Northey. ] 


A new edition of Dr. Harold Potter’s An Historical Introduction to English 
Law and Its Constitution (London, Sweet and Maxwell, Toronto, Carswell Com- 
pany, 1948, $9.50) only serves to emphasize the importance of this work 
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in the field of legal history. Few major changes are involved. A short dis- 
cussion of modern administrative tribunals and a fuller discussion of trespass in 
the aspect of nuisance have been added. The author tells us that some fifty 
additional cases from the Year Books and double the number of “modern” 
cases have been discussed. The count has not been verified, but it is true 
to say that the sources of statements throughout are almost religiously given. 
To Dr. Potter generations of lawyers will owe much gratitude for a work 
which has required years of original research and translation. A practising law- 
yer may not believe, after 25 years at the bar, that this book can help him. But 
to every student and to many members of the bar, who are really students 
all their lives, the book is essential. This is not a quick “cram” summary of 
legal history, but a thorough, original, and well-organized statement of the 
fundamentals of legal history, presented not merely by way of a series of con- 
clusions for reader consumption but by way of full discussion and illustration. 
We can only heartily concur in Dr. Potter’s justification in his preface for 
the use of cases throughout. It is with the greatest respect submitted that no 
student should be allowed to use shortened discussions of the history of legal 
institutions, or, and this is even more important, of the history of substantive 
legal principles. Such summaries may be useful later, but a thorough ground- 
ing is the only way to obtain a true understanding of the extent and limits of 
rules. Dr. Potter’s treatise is one of the best means of getting this under- 


standing. [G. D. K.] 
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HARRIES, HOUSER & JONES 


BARRISTERS AND SOLICITORS 


Offices: 36 TORONTO STREET, TORONTO 


I. C. Harries I. E. Houser 
H. B. L. Jones J. S. Brown 
L. W. HouLpEN D. T. BENNETT 


]. Bowman GALBRAITH 





LANG, MICHENER, DAY & CRANSTON 
BARRISTERS & SOLICITORS 
BANK OF MONTREAL BUILDING 
50 KING STREET WEST, TORONTO 


D. W. Lane, K.C. D. R. Micuener, K.C. 
Haroip S. Day R. A. CRANSTON 
J]. H. O. Pepper Danie. A. LANG 


Stuart P. PARKER 


Cable Address: “LAMER” Telephone: WA. 2931 












































TORONTO 


MACKENZIE & SAUNDERSON 


BARRISTERS AND SOLICITORS 


STAR BUILDING, 80 KING STREET WEST 
TORONTO 1, CANADA 


KENNETH F. MACKENZIE, K.C. Georce S. SAUNDERSON, K.C. 
Hucu S, MACKENZIE J. Harotp Woop 
Joun W. F. GoopcniLp Ian A. B. MACKENZIE 


Cable Address: “CoNN1IAcH, TORONTO” 








J. S. D. TORY, KC. 


AND ASSOCIATES 
BARRISTERS & SOLICITORS 
50 KING STREET WEST TORONTO, CANADA 


J. S. D. Tory, K.C. R. A. Kincston 

ALAN VAN Every, K.C. R. V. Hicks 

J. H. THomson, K.C. E. G. ARNOLD 

J. A. F. Micuer, K.C. R. M. Sepcewick, JR. 
Cable address: “jontor” Telephone: Evcin 3456 


WINNIPEG 





GUY, CHAPPELL, DuVAL, GUY & WILSON 


BARRISTERS & SOLICITORS 


ELECTRIC RAILWAY CHAMBERS—WINNIPEG 


R. D. Gur, EC. C. W. Cuapre tt, K.C. P. G. DuVat, K.C. 
R. DuV. Guy, LL.B. J. E. Witson, LL.B. | 


DILTS, BAKER, LAIDLAW & SHEPARD | 
BARRISTERS, SOLICITORS, ETC. | 
THE HURON AND ERIE BUILDING, WINNIPEG, CANADA | 


A. E. Dits, K.C. E. G. Puipes Baker, K.C. T. W. Law.aw, K.C 
C. D. SHEPARD C. Gorpon DILts Joun P. BAKER 


Cable Address: “Hocam” 














NOVA SCOTIA 


STEWART, SMITH, MACKEEN, COVERT & ROGERS 


BARRISTERS AND SOLICITORS 
Offices: ROY BUILDING, HALIFAX, NOVA SCOTIA 


J. McG. Stewart, K.C, C. B. Smarn, K.C. 
H. P. MacKeen, K.C. W. M. Rocers, K.C. 
F, M. Covert, K.C. C. W. Sperry 

G. S$. Cowan Gorpon DuNNET 


A.B.C. Western Union and Legal Codes 





QUEBEC 





ST. LAURENT, TASCHEREAU, NOEL & PRATTE 


BARRISTERS & SOLICITORS 
PRICE HOUSE, 65 ST. ANNE STREET, QUEBEC 
ANDRE TASCHEREAU, LL.D., K.C. RENAULT St. LAuRENT, LL.L. 
JEAN-Paut St. LaureNT, LL.L. Camit Noe t, LL.L. 
Yves Pratre, LL.L. 
Rt. Hon. Louis S. St. LAurent, LL.D., K.C., P.C. 
CouNSEL 
Cable Address: “LAURENS” 


TASCHEREAU, CANNON & FREMONT 


ADVOCATES 


25 ST. LOUIS ST., QUEBEC 


PAUL TASCHEREAU, K.C. CuHarLes A. CANNON, K.C., M.P. 
JuLes Fremont, LL.L. 


Counsel: Hon. L. A. TascHEREAU, K.C., LL.D. 


LAPOINTE, ROBERGE & FORTIER 


BARRISTERS AND SOLICITORS 
72 MOUNTAIN HILL, QUEBEC 


Hon. Hucves Lapornte, P.C. Guy ROBERGE TASCHEREAU FORTIER 



























OTTAWA 


SMART & BIGGAR 
BARRISTERS & SOLICITORS 
VICTORIA BUILDING 






OTTAWA, CANADA 


Counsel in Patent, Trade Mark and Copyright Causes 
Supreme and Exchequer Court Agents. 





CHRISTOPHER ROBINSON 


Eric L. MEDCALF 
MELVILLE Gorpon, K.C. 


Russe_u S. SMART 













Cables: “LAURENTIAN, OTTAWA” 





SASKATCHEWAN 


A. F. Sactows, B.A., LL.B. 


SALLOWS & LINKLETTER 


BARRISTERS, SOLICITORS, NOTARIES 






THE NEW CRAIG BLOCK 
NORTH BATTLEFORD, SASK. 


Attendance at the Court House, Battleford 





MORRIS RAPHAEL COHEN 


AUTHOR OF 


REASON and LAW 


$4.50 







CONSTITUTIONAL 
AMENDMENT 
IN 
CANADA 


By Paut GERIN-LAJOIE 















The author was on the staff of City 
College in New York for many years 
before his death. He was an outstand- 
ing teacher, scholar, and philosopher. 
He wrote on the problems of law with 
unusual breadth and clarity. 

This book will be welcomed by all his 
friends and professional admirers and 
by laymen everywhere. 


A DREAMER’S JOURNEY 
AN AUTOBIOGRAPHY 


$5.00 
THESE BOOKS ARE FREE PRESS 
PUBLICATIONS 


This volume discusses one of the most 
important and controversial matters of 
the day—the drafting of an amending 
clause for the British North America 
Act. 392 pages. 


$5.50 
Burns and MacEachern 


165 ELIZABETH ST. 
TORONTO 


UNIVERSITY OF TORONTO 
PRESS 


























